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UNITED STATES DISTRICT COURT ,E, - 3\
NORTHERN DISTRICT OF OHIO o "”_‘ C.’:)
EASTERN DIVISION - N

TYRONE NOLING, CASE NO. 5:04 CV 1232
Petitioner,
VS, JUDGE DONALD C. NUGENT

MARGARET BRADSHAW, WARDEN,

)
)
)
)
)
)
)
)
) ORDER
)

)

Respondent.

Before the Court is Petitioner. Tyrone Noling’s Motion for Preservation of Evidence, (ECF No.
67)(hereinafter “Preservation Motion) and a Motion to Stay this Case and Hold It In Abeyance
Pending Exhaustion. (ECF No. 66)(hereinafter "Motion to Stay”). The Respondent opposed both
Motions. (ECF Nos. 69. 70). The Petitioner filed a Reply brief for the Motion to Stay on September

20. 2006. (ECF No. 75). For the following reasons, the Court denies both Motions.

I. Preservation Motion
Petitioner first requests that this Court order the preservation of all evidence pertaining to his
case In the possession of the Stark, Portage, and Alliance Police Departments, and the Portage County

Prosecutor’s Office. The Respondent maintains that a court order is unnecessary because there is no
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indication from these law enforcement agencies that the Petitioner’s file will be destroyed.

The Court finds the Respondent's reasoning to be persuasive. The Petitioner does not set forth
any reasons why he believes evidence concerning his case will be destroyed. Absent any indication to
the contrary, the Court expects that the above mentioned law enforcement agencies will preserve this
evidence. Accordingly, the Court denies the Preservation Motion.

I1. Motion to Stay

The Petitioner next asks the Court to stay this case and hold it in abeyance pending his return
to state court to exhaust the actual innocence and Brady v. Maryland. 373 U.S. 83 (1963), claims
raised in the Petition. He asserts that a recent Plain Dealer (hereinafter "PD") article revealed that the
State of Ohio withheld pertinent information regarding another suspect in the murders. He also claims
that a State witness, Robynn Elliot. who testified during Petitioner’s trial that Petitioner had told her
about the murders before they became known to the public, stated during her grand jury testimony and
to a police investigator that she was unsure whether Pectitioner spoke to her before or after the
publication of the murders. Finally, the Petitioner notes that the article revcaled the opinion of the
examining psychiatrist of onc of Petitioner’s co-defendant’s who now asserts that a police investigator
coerced him into falsely accusing the Petitioner of the murder. The examining psychiatrist, who
initially believed the co-detendant had repressed the memory of the murders, stated in the PD article
that he remains uncertain whether the co-defendant was ever involved with them. Because he has not
yet asserted a Brady violation or an actual innocence claim based on the information that came to light
in the PD article, Petitioner contends, the Court should now permit him to return to state court and
exhaust these claims.

Inherent in a federal court’s ability to hear a case is its ability to stay a case and hold it in
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abeyance. Int'l Bhd. Of Elec. Workers v. AT & T Network Sys., 879 F.2d 864 (Table). 1989 WL
78212, at *8 (6th Cir. July 17, 1989)(citing Landis v. N. Am. Co., 299 U.S. 248, 255 (1936)). Before
granting a party's motion to stay a case and hold it in abeyance. however. a court must evaluate three
facts: (1) the hardship the movant will endure if the case goes forward; (2) the injury to the opposing
party: and (3) the public’s interest. “including the judiciary’s interest in efficiency. economy, and
fairness.” Hill v. Mitchell, 30 F.Supp.2d 997, 1000 (S.D. Ohio 1998) (citing Landis. supra; Lynch v.
Johns-Mansville Corp., 710 F.2d 1194 (6th Cir. 1983); Bedel v. Thompson. 103 F.R.D. 78 (S.D. Ohio
1984)).

In the recent Rhines v. Weber. 544 U.S. 269 (2005), the United States Supreme Court provided
guidance to habeas courts regarding when it is appropriate to stay a case pending a petitioner’s return
to state court. The Rhines Court cautioned that stay and abeyance. if utilized too often, would
frustrate the Anti-Terrorism and Effective Death Penalty Act’s, “twin purposes’ of reducing delay and
encouraging petitioner’s to fully exhaust claims in state court prior to filing a federal habeas petition.
Id. at 276-77. Accordingly, the Court held that habeas courts should only grant a petitioner’s motion
to stay the federal habeas case to exhaust a claim in state court if that court determines “‘there was
good cause for the petitioner’s failure to exhaust his claims first in state court.” /d. at 277. Moreover.
a district court should only grant a stay if it appears that there is some merit to the petitioner’s
unexhausted claims. /d.

In the instant case, the Petitioner has failed to explain why he did not previously fully exhaust
his actual innocence and Brady claims in state court. In her opposition to the Petitioner’s Motion to
Stay. the Respondent asserts that all of the “new” information contained within the PD article was

previously published in a Cleveland Scene Magazine article on September 10, 2003. That article
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predated the Petitioner’s initiation of his habeas litigation. Although the Petitioner argues in his
Reply brief that the Cleveland Scene article did not “'reference the significant documentary support
upon which the Plain Dealer article relied,” he fails to articulate how the information raising doubt
about his participation in the Hartigs” murders differs among the two articles.' Unless the Petitioner
can provide this Court with some further explanation as to why he did not fully investigate these
claims after the release of the Cleveland Scene article in 1993, the Court must heed the admonitions of
the Rhines Court and find that there is no good cause to stay this proceedings pending Petitioner’s
return to state court for exhaustion. The Motion to Stay is denied.
II1. Conclusion
For the foregoing reasons, the Petitioner’s Motion for Preservation of Evidence, (ECF No. 67).

and Motion to Stay this Case and Hold It In Abeyance Pending Exhaustion, (ECF No. 66), is denied.

IT IS SO ORDERED.

et & e

DONALD C. NUGEN
United States District Judge

DATED: ﬁ\\lﬂﬂml)b\ " i’lDDL

A review of both articles reveals that they raise substantially similar arguments
regarding Petitioner’s innocence and coercion on the part of a police investigator.
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