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Respondent’s argument boils down to this – Noling and this Court are not allowed to read the newspaper.  Taken to this obvious conclusion, the absurdity of Respondent’s position becomes apparent.  Respondent asks this Court to turn a blind eye to information discovered by the Plain Dealer.  She urges this Court to preserve the status quo despite the transparent fact that decisions made by this Court, and by the Ohio state courts, have been tainted by information in the hands of the state of Ohio.  Trial counsel have executed affidavits, attached as exhibits A and B, which document the materials that were not provided in discovery.  Postconviction counsel John Gideon executed a similar affidavit documenting materials he did not receive from trial counsel.  (See Exhibit C.)
 The real travesty is not that the Cleveland Plain Dealer took an interest in Noling’s case.  Nor is it that an award-winning journalist wrote a series of articles raising questions about his guilt.  The travesty here is that a newspaper, not the justice system, brought these facts to light.

Cleveland Scene Article Failed To Reveal Significant Facts Discovered By The Plain Dealer.


Respondent suggests the Plain Dealer’s articles are merely a re-hash of an article published in the Cleveland Scene magazine.  Noling will not belabor this point – merely reading the two articles demonstrates that the Cleveland Scene did not reference the significant documentary support upon which the Plain Dealer article relied, and later released.

Plain Dealer Is A Credible Source.

Respondent has gone to great lengths to suggest Noling is prolonging this litigation based solely on a newspaper article of questionable credibility.  She would have the Court believe that the Plain Dealer article is baseless in its conclusion that Noling was wrongly convicted.  Respondent has even gone so far as to attempt to malign reporter Andrea Simakis by referencing articles she has written on popular culture topics and by calling her coverage of Noling’s case “unsubstantiated and aggressive.”  (Response, p. 5.)  The Respondent’s attack on the Plain Dealer was unnecessary and unfounded.  Reporter Andrea Simakis is a two-time national award winning journalist.
  (See Ex. D.)  She is a seasoned, respected journalist.  
The Plain Dealer articles are premised on several documents, uncovered in the paper’s investigation, that were not available to Noling’s counsel.  In addition, the Plain Dealer possessed other documents relevant under Brady v. Maryland, 373 U.S. 83 (1963), that were not addressed in the articles.  The paper released these documents on September 9, 2006 via the Internet. Respondent’s criticisms of Simakis are merely a smokescreen to hide the real travesty in this case—crucial exculpatory and impeaching evidence was withheld from Noling’s counsel.  Neither the Plain Dealer nor Noling is playing fast nor loose with the rules—it was the Portage County Prosecutor’s Office that failed to comply with Brady.  

Where’s the proof?


Respondent counters Noling’s position that trial counsel did not receive all Brady materials in discovery, but fails to prove this fact.  Respondent’s strained reading of the record, for example, stating that a pluralized question establishes that the prosecutor provided grand jury testimony to trial counsel, fails to prove her point.  (See Response at p. 15-16.)  See e.g. Strickler v. Green, 527 U.S. 263, 285 (1999) (finding that just because counsel knew a witness had been interviewed multiple times “it by no means follows that they would have known that records pertaining to those interviews, or that notes that Stoltzfus sent to detective, existed and had been suppressed.  Indeed, if the Commonwealth is correct that Exhibits 2, 7, and 8 were in the prosecutor’s open file,’ it is especially unlikely that counsel would have suspected had additional impeaching evidence was being withheld.”)  


Equally unpersuasive is Respondent’s reliance on open file discovery to prove that the prosecution provided this information to trial counsel. Courts have found Brady violations despite open file discovery.  The question this Court must ask is — what was in that file?


In Strickler, the prosecutor recalled that disputed exhibits were in his open file.  Strickler, 527 U.S. at 275, n.11.  Lead counsel disagreed, while co-counsel was equivocal.  Id.  Resultantly, the Supreme Court proceeded as if Strickler did not have the disputed documents.  Id. at 275.  The Court permitted trial counsel to rely on the State’s representation of open file discovery.  Id. at 283, n.23.  The Court permitted this reliance even after a newspaper examined a witness’ trial testimony, along with a letter written by that witness, noting that it would have been “unlikely that counsel would have suspected that additional impeaching evidence was being withheld” because of the open file discovery policy.  Banks v. Dretke, 540 U.S. 668, 695 (2004) (citing Strickler, 527 U.S. at 284).


The Supreme Court relied on Strickler in Banks v. Dretke.  The Supreme Court confirmed the defendant’s right to rely on the prosecutor’s representation that all Brady material was provided.  540 U.S. at 693.  While not an open file case, the prosecution in Banks “asserted, on the eve of trial, that it would disclose all Brady material.”  Id.  The Court found no fault in Banks’s reliance on this representation.  Id. (citing Strickler, 527 U.S. at 283-84.)  
 
Similarly, the Fourth Circuit rejected the prosecutor’s assertion that open file discovery precluded a Brady violation. In United States v. Alexander, 748 F.2d 185 (4th Cir. 1984), the prosecution responded to defense counsel’s discovery request by allowing open file discovery.  Id. at 191.  Whether the particular item sought by defense counsel was in the open file “is a critical factual question that…is only now revealed to be fairly disputable, and possibly dispositve[.]”  Id.  At a minimum, “whether the survey materials were actually produced by the open file inspection is a disputable question of fact[.]”  Id. at 193.  The Fourth Circuit remanded the case to the district court for reconsideration.  Id.

 
“[O]pen file discovery does not relieve the government of its Brady obligations.”  United States v. Hsia, 24 F. Supp. 2d 14 (D.C. 1998).  If a list of what materials were actually provided to the trial counsel through open file discovery existed, certainly Respondent would have provided this with the voluminous exhibits filed with this Court on August 28, 2006.  The Respondent cannot prove trial counsel received these materials by merely stating that there was open file discovery.  This is as weak as Respondent’s reliance on the receipts signed by trial counsel attesting that they received all materials from the prosecutor – counsel could not know if they received everything.  They could only attest to the fact that they received what the prosecutor gave to them. This is a disputed issue of fact, which at a minimum, cannot be determined based on the record before this Court. This disputed fact supports Noling’s request to stay and abey these proceedings.

Robyn Elliott - No Cross-Examination On Inconsistencies.


The Plain Dealer series revealed inconsistencies in Robyn Elliott’s testimony.  Trial counsel could have used Elliott’s grand jury testimony to impeach her. (See Response Ex. M.)  But trial counsel was not provided with it.  (See Exs. A-C.)
Even though trial counsel had Elliott’s 1993 statement indicating that she was unsure if she had been at the Trandifer home on Saturday (April 7, 1990) or Sunday (April 8, 1990), the grand jury testimony would have been significantly more important.  The fact that she was unsure what day it was while testifying would have been a stronger vehicle with which to attack her trial testimony than a prior unsworn statement.  This testimony was inconsistent with her trial testimony in which she claimed to be sure that she had been at the Trandifer home on Saturday.  Competent trial counsel would have used her grand jury testimony to attack the credibility of her assertion that she was sure she was at the Trandifer home on Saturday—the day before the murder was reported in the media—or Sunday—the day after it was reported.  See Whitfield v. Bowersox, 324 F.3d 1009, 1017 (8th Cir. 2003).  However, Noling’s trial counsel were not provided with this testimony.  (See Exs. A, B, C.)


There are other inconsistencies between Elliott’s grand jury testimony and her trial testimony that competent trial counsel would have pursued had they seen the testimony.  For example, in the grand jury, Elliott testified that while at the Trandifer home, Noling, Wolcott, and St. Clair went outside to see if there were police around.  When they came back inside, Elliott testified, Noling was angry and said that Wolcott “told on him.”  (Response Ex. M, p. 13.)  She said nothing about Noling threatening Wolcott.  However, at trial, Elliott testified that a police car drove slowly past the house and then Noling jumped up, grabbed Wolcott by the throat or collar, and threatened to kill him.  (Tr. 1179.)   Certainly Elliott’s trial testimony added to the jury’s impression of Noling as violent and capable of murder, and it served to corroborate and validate Wolcott’s later testimony.

An additional inconsistency is Elliott’s characterization of her conversation with Noling.  In the grand jury, she testified that Noling and St. Clair were talking and laughing about a murder.  (Response Ex. M, p. 10.)  At trial, however, she described the conversation as a private one between her and Noling, stating that she was not sure if anyone else overheard.  (Tr. 1179.)  

These inconsistencies between Elliott’s trial and her grand jury testimony would have been important tools for cross-examining her at trial.  If Noling’s trial counsel had the grand jury testimony, they would surely have used it to impeach her testimony at trial.   See Whitfield, 324 F.3d at 1017.  And, the prosecution had an obligation to provide these inconsistencies to trial counsel under Brady. “Evidence which may be used to impeach a prosecution witness falls within the scope of the Brady rule and therefore must be disclosed upon defense counsel’s request.”  United States v. Farley, 2 F.3d 645, 654 (6th Cir. 1993) (citing Giglio v. United States, 405 U.S. 150 (1972)).  This includes grand jury testimony, which “is regularly disclosed to criminal defendants without a court order pursuant to Brady v. Maryland, 373 U.S. 83[.]”  Tierney v. United States, 410 U.S. 914, 916 (1973) (Douglas, J., dissenting).  See also Dennis v. United States, 384 U.S. 855, 874 (1966)  (“For this reason, we cannot accept the view of the Court of Appeals that it is ‘safe to assume’ no inconsistencies would have come to light if the grand jury testimony had been examined. There is no justification for relying upon ‘assumption.’”); United States v. Alonzo, 26 Fed. Appx. 159, 162 (4th Cir. 2001); United States v. Breit, 767 F.2d 1084, 1089 (4th Cir. 1985); United States v. Peters, 732 F.2d 1004, 1008 (1st Cir. 1984); United States v. Campagnuolo, 592 F.2d 852, 859 (5th Cir. 1979).  The State was obligated to provide trial counsel with Elliott’s grand jury testimony.  See id.  However, trial counsel did not have this material.  (See Exs. A-C.)  

Mucklo – Brady Duty Cannot Be Escaped By Failing To Generate Paperwork.

Respondent seems to suggest that the state of Ohio’s obligations under Brady only apply when exculpatory and impeaching evidence is written down.  Detective Mucklo told the Plain Dealer that he searched Dalesandro’s car upon arrest.  Despite Respondent’s claim that “the State could not have turned over documents it did not have in its possession,” (Response at p. 21), the prosecutor had an obligation to turn over this information.  The prosecutor’s Brady obligation extends to information “known only to police.”  Strickler, 527 U.S. at 280 (citing Kyles v. Whitley, 514 U.S. 419, 438 (1995)).  See also Banks, 540 U.S. at 693.  Even if this were information known only to Mucklo, Brady places an obligation on the prosecutor to provide this information to the defendant.  See id.  But, trial counsel received no information relating to a search of Dalesandro’s car.  (See Ex. A.)

 Respondent attached several documents in support of her position that Dalesandro’s car was never searched.  Not one of those documents mentions Dalesandro’s arrest.  Nor do these documents refute the possibility that authorities considered the car personal property, and thus included within the consent to search that was executed.  Resultantly, the documents neither prove nor disprove Mucklo’s statement to the Plain Dealer.  


Respondent also relies on attorney Gideon’s failure to use search documentation in Noling’s postconviction case, noting that Gideon reviewed police department records.  (Response at p. 22.)  This is tantamount to Respondent’s open file discovery argument, and Noling’s response remains the same – Gideon could only rely on what the police provided to him.  Cf. Alexander, 748 F.2d at 191, 193.  That fails to establish authorities provided all records to Gideon.  Cf. id.  At a minimum, this disputed issue of fact supports Noling’s request to stay and abey these proceedings.

More Information In Public Records.
In addition to these materials, the Plain Dealer posted on the Internet numerous public records obtained during its investigation of Noling’s case.  Several of these documents contain Brady material as well as evidence supporting Noling’s claim of actual innocence.  Many of these documents were not provided to trial counsel in discovery.  (See Exs. A, B, C.)

The vast majority of information the Plain Dealer posted was either grand jury transcripts or interview notes.  “Evidence which may be used to impeach a prosecution witness falls within the scope of the Brady rule and therefore must be disclosed upon defense counsel’s request.”  Farley, 2 F.3d at 654 (citing Giglio, 405 U.S. 150).  This includes grand jury testimony, which “is regularly disclosed to criminal defendants without a court order pursuant to Brady v. Maryland, 373 U.S. 83[.]”  Tierney, 410 U.S. at 916 (Douglas, J., dissenting).  See also Dennis, 384 U.S. at 874; Alonzo, 26 Fed. Appx. at 162 Breit, 767 F.2d at 1089; Peters, 732 F.2d at 1008; Campagnuolo, 592 F.2d at 859.  Similarly, notes taken by the prosecutors and law enforcement are subject to Brady disclosure as well.   See e.g. Conley v. United States, 415 F.3d 183, 191-92 (1st Cir. 2005) (FBI report); United States v. Alvarez, 358 F.3d 1194, 1207 (9th Cir. 2004) (information contained in presentence reports); United States v. Breit, 767 F.2d 1084, 1089 (4th Cir. 1985) (FBI agent’s notes); Bell v. Bell, 2006 U.S. App. LEXIS 21708 (6th Cir. Aug. 25, 2006) (request for facility transfer/work-release recorded in prosecutor’s notes).   Under Brady, there is no excuse for the State’s failure to provide the following documents to trial counsel:

Impeachment & Exculpatory Evidence — Threats Made And Inconsistent Statements Given by Kenneth Garcia.

Although he did not testify at trial, Kenneth “Chico” Garcia did testify at the grand jury.  This testimony was not provided to trial counsel.  (See Exs. A, B, C.)  Garcia’s testimony further illustrates Noling’s contention that prosecutor’s investigator Ron Craig coerced co-defendants and witnesses into giving false testimony.  While being questioned by Assistant Prosecutor Robert Durst, Garcia testified that:

Yea, I got nervous, not only that but I would rather speak to you than speak to Craig because I mean so far, he scares everybody by, I’m trying to help him find a weapon and he scared me and I tell him I’m trying my best and he pulled over with all these dope dealers one day trying to get me and he said if I have to I’ll put it where a snitch in your house (the tape is hard to understand at this point) and I got kids and he scared me right there more than anything else.

(Ex. E.)  Evidence demonstrating that a prosecutor’s investigator threatened to frame a potential witness would be exculpatory.  It also suggests Craig used such strong-armed tactics on other witnesses. Competent counsel would have investigated and presented this information had Garcia’s testimony been provided to them.

  
Because the murder weapon was never found in this case, it was important to find a witness who could testify that Noling and his co-defendants had a third gun that had never been discovered.  Craig got that testimony, at least at the Grand Jury, from Garcia.  However, when law enforcement initially interviewed Garcia on May 9, 1990, he told law enforcement only that Dalesandro came to his house to sell two guns—a sawed off shotgun and a .25—and that Ray Rose purchased the .25.  (Ex. F).  This .25 was stolen in the Hughes robbery and used in the Murphy robbery and is not the murder weapon.  


It was not until August of 1992 when Ron Craig interviewed him, that Garcia mentioned a second .25.  (Ex. G.)  Garcia’s grand jury testimony raises serious concerns bout the methods used by Craig to question Garcia and to elicit his statements and testimony.  Did Garcia create the third gun out of fear for what Craig would do to him?  Did other witnesses do the same?

Moreover, it is less than clear that Garcia ever actually saw this third gun.  Despite his August 4, 1992 statement to Craig in which he said he sold this gun to Norman Scott, at the grand jury, Garcia testified that “The problem here is I did tell Craig about the [sic] cause there was a third gun.  Cause I can not [sic] remember too good if it took (inaudible) there was a third gun, but I don’t remember if I sold it or I gave it back to him.”  (Ex. E.)  Not only could Garcia not remember exactly what happened to this gun, but also he is inconsistent about who came to him and how they knew him.  At one point in his testimony, Garcia says he did not know how Dalesandro and the others knew him.  He said that he used to work with his aunt and knew the family, “but how the kid came to me I don’t know.”  (Ex. E.)  Yet, he also testified that he was not sure who was with Dalesandro when he came to sell the second .25, stating that “I’m not quite sure, it’s been so long.  Cause he up [sic] so many times with them [sic] guys…”  (Ex. E.)  


Garcia’s testimony would have been compelling impeachment evidence for Dalesandro’s cross-examination.  Dalesandro’s testimony provided the only evidence that Noling had another .25 in his possession.  Dalesandro’s story was vague.  He testified that he did not know the gun was in his car until the day after the arrest when Noling called him.  (Tr. 1064).  He testified that he gave the gun to Garcia at Noling’s request (Tr. 1064), even though he and Noling had already sold the guns used in the robbery to Garcia after having allegedly committed a murder with the gun that they supposedly kept (Tr. 1058).  Transposing Dalesandro’s story about the alleged murder weapon against Garcia’s makes Dalesandro’s story even less clear and less credible.  


Furthermore, Garcia’s statement that Craig scared and threatened him, in conjunction with the fact that neither Garcia nor Dalesandro mentioned a second .25 before Craig became involved in the investigation, brings the credibility of both individual’s stories into question.  It raises even more serious questions about the credibility of the State’s case in chief.


Garcia’s grand jury testimony would have provided valuable information with which to impeach Dalesandro as well as important context to the State’s investigation of the case, yet this information was not disclosed to trial counsel.  (See Exs. A, B, C).

Exculpatory Evidence—Notes Of Gary St. Clair’s Interview Changed.


The Prosecutor’s office, led by David Norris and flanked by six others, conducted an interview of Gary St. Clair on May 25, 1993.  Noling’s counsel did not have reports of this interview.  (See Exs. A, C.)  During the interview, Norris asked St. Clair about two different statements he had given about the Hartig murders.  In the first one—given to the prosecutor’s office—St. Clair implicated Noling and himself in the crime.  In the second one—given to Noling’s investigators—St. Clair denied any involvement in or knowledge of the Hartig murders.  

There are three different reports of this interview.  One is handwritten and unsigned.  (Ex. H).  One is typed and signed by Ted Hornyak.  (Ex. I.)  The other is typed and signed by Patrick Kelly.  (Ex. J.)  The handwritten version differs substantially from the typed, finalized versions.  The handwritten report, contains the following language:  “Mr. Norris asked why Mr. St. Clair changed his story and Mr. St. Clair replied he did not know.  Mr. Norris then said he could sentence Mr. St. Clair to the maximum and make him an example to the public that the prosecutor’s office does not fuck around.”  (Ex. H.)  The two typed, finalized versions omit this threatening language.  One characterizes the exchange as follows:  “Prosecutor Norris reminded St. Clair that he had not been sentenced yet and that his truthfulness would be considered regarding his sentence.”  (Ex. I.)  Exhibit J describes it this way:

Mr. Norris asked Gary why he changed his story and Gary replied that he did not know.  Mr. Norris then informed Gary that he did not receive a sentence for his part in the crime at the Hartig’s residence.  Mr. Mackey then told Gary that Mr. Norris was right in that Gary did not receive a sentence from the state of Ohio.  Mr. Mackey agreed with Mr. Norris in that Gary could receive the maximum sentence.


Reading these reports together, it is clear both that the prosecutor’s office used threatening, coercive techniques to obtain statements and testimony, and also that they made a conscious effort to cover up use of those techniques.  Counsel could have used this evidence to further investigate how the State had built its case and to attack that case.  This evidence bolsters Noling’s contention that the Prosecutor’s Office bullied witnesses into providing the testimony it was seeking.  These reports, along with other pieces of withheld information, such as Garcia’s grand jury testimony, could have changed the course of trial counsel’s investigation and defense theory.  Instead, trial counsel were left hamstrung and unaware of such coercive tactics.  

Exculpatory Evidence — A Second Insurance Agent Placed At The Scene.


Counsel did not have two pages of handwritten notes relevant to a second Hartig insurance agent, William LeFever.  (See Exs. A, C.) When officers Doak and Kaley interviewed LeFever initially, he acted as if he did not know the Hartigs.  (See Ex. K.)  Only after the officers informed him that the Hartigs were murdered did LeFever respond “oh yeah.”  (See id.)  Further, the officers described LeFever as having a light blue vehicle and dark black hair.  (See id.)  The notes go on to indicate that this “fits with the Jim Geib description.”  (See id.)


Notes from an interview with Jim Geib also were not produced for counsel during discovery.  (See Exs. A, C.) Geib told authorities that he saw a dark blue midsize car leaving “that general location” on April 5, 1990 around 4:30 p.m.  (See Ex. L.)  Geib indicated the car was going at a high rate of speed.  (See id.)  There was one subject in the car that “looked to be a 30 male blk hair.”  (See id.)  This appears to be the description referenced above in the Doak/Kaley interview notes with LeFever.  (See Ex. K.)  

This is Brady material — the State’s version of events places four people in the car, not one; the State’s version puts an eighteen year old boy at the wheel of the car, not a thirty year old man.  When considered with the notes from LeFever’s interview, and Dr. Cannone’s reference to an insurance agent with an outstanding loan to the Hartigs, LeFever becomes a potential suspect. This was ammunition that trial counsel could have used to investigate and attack the State’s case.  But the State failed to provide it.  (See Exs. A, C.)

Exculpatory Evidence—Others Knew Hartigs Had Money In Their Home. 


Noling’s counsel did not have handwritten investigators’ notes of an interview with a Doris Jones.  (See Exs. A, C.)  Ms. Jones told the investigator that Mr. Hartig told her husband, at a picnic, that he had money in the house, but that nobody would ever find it.  (See Ex. M.)  


This document demonstrates that people, friends and acquaintances, knew the Hartigs had money in the house.  This strengthens the likelihood that the perpetrator of the murders was someone who knew the Hartigs.  When viewed in conjunction with the evidence pointing to two alternate suspects—Lehman and LeFever—this evidence becomes even more important and could have been used to build an alternate-suspect defense at trial.  Yet, trial counsel were kept in the dark about much of the evidence pointing to other possible suspects.  (See Exs. A, C.)  

Exculpatory Evidence—Lehman’s refusal to submit to polygraph


On April 30, 1992, investigators from the Portage County Sheriff’s Department met with insurance agent Lewis Lehman.  (See Ex. N.)  At this meeting, Lehman was fingerprinted, photographed, and questioned about the Hartig murders.  Detective Duane Kaley then requested that Lehman submit to a polygraph test.  Lehman refused the test.  Noling’s counsel had no report of this interview.  (See Exs. A, C.)  


While polygraph results are not admissible in court, the fact that Lehman was asked to take one would have been admissible.  Moreover, had the defense understood that investigators were interested enough in Lehman as a possible suspect to ask him to take a polygraph, they would have been more likely to pursue a defense strategy based on alternate suspects.  In conjunction with other suppressed documents – details about LeFever and knowledge that friends and acquaintances knew the Hartigs kept money in their home – this information would have likely led trial counsel to investigate, and pursue, an alternate suspect defense.  However, this document was never provided to trial counsel.  (See Exs. A, C.)  
Impeaching Evidence – Inconsistent Statements Given By Gary St. Clair.


The State did everything in its power to convince the jury that Noling killed the Hartigs, and that Gary St. Clair watched him do it.  They produced, and essentially read into evidence, St. Clair’s March 19, 1993 statement, inculpating both himself and Noling. However, the State did not provide all of St. Clair’s prior statements to counsel — exculpatory statements where St. Clair denied any involvement in the crime.  (See Exs. A, B, C.) Counsel did not receive two pages of handwritten interview notes from officers Kaley and Doak.  On April 9, 1990, St. Clair denied any involvement or knowledge of the Hartig murders, but did confess to another robbery.  (See Ex. O.)  Again, on April 24, 1990, St. Clair denies involvement in the murders.  (See id.)


Even as St. Clair was manipulated and coerced into confessing to these crimes, and implicating Noling, he gave inconsistent accounts of what transpired.  This was information that counsel could have used to impeach his inculpatory admissions.  But, trial counsel did not receive notes/transcripts of these inconsistent statements.  For example, trial counsel did not receive notes from a November 28, 1995 interview with St. Clair.  (See Exs. A, C, P.)  These notes reveal several inconsistencies — St. Clair changes the time he awoke on April 5, 2005; St. Clair details conversations he heard in the home, which are not accounted for in other statements; and St. Clair states that Noling put the .25 in his coat pocket.  (See Ex. P.) St. Clair’s story is adjusted on May 4, 1995.  However, these notes were not provided to trial counsel.  (See Exs. A, C.)  Here, St. Clair claimed that Noling put the gun is his pocket, or in the glove box.  (See Ex. Q.)  Unlike several other statements, St. Clair’s May 5, 1995 grand jury testimony indicates that St. Clair did not witness Noling shoot anyone — both of the Hartigs were dead when he arrived in the kitchen.  (Compare Ex. R, p. 11 with Investigative Report dated 4/6/93; interview notes from 11/28/95.)  Despite detailed recollection of what Noling and the Hartigs said in earlier statements, St. Clair claimed he could not hear what was said when testifying before the grand jury.  (Compare Ex. R, p. 12 with interview notes dated 5/4/95.)  

These statements also include inconsistent details when compared to Dalesandro and Wolcott’s testimony. For example, St. Clair’s November 28, 1995 statement reveals that Mrs. Hartig let them into the home, while Wolcott testified they forced their way in.  (Compare Ex. P with Tr. 847.)  St. Clair stated that Noling put the .25 in his coat pocket, while Dalesandro testified that Noling place the gun in the glove compartment.  (Compare Ex. P with Tr. 1055.)


St. Clair ultimately denied the veracity of all inculpatory statements he gave to authorities when he testified at Noling’s trial.  Illustrating these numerous inconsistencies would have supported St. Clair’s assertion that he and Noling did not commit this crime.  The State should have provided St. Clair’s grand jury testimony and the interview notes under Brady.  Yet trial counsel did not receive these materials in discovery.  (See Exs. A-C.)

Impeaching Evidence – Phone Records.


Dr. Cannone told the police Mr. Hartig was going to call an insurance agent about a defaulted loan.  Either the police did not follow up on this, or the relevant phone records have gone by the wayside.  (See Ex. S.)  Authorities obtained the Hartigs’ phone records, but records accessed by the Plain Dealer are incomplete.  There is no way to confirm, or refute, Cannone’s contention.  None of these phone records were turned over to trial counsel. (See Exs. A, C.)  Access to these materials at trial would have led counsel to ask where the other records were and to question why authorities failed to address Cannone’s allegations.  

Impeaching Evidence – Wolcott’s Inconsistent Statement.


Butch Wolcott was the State’s most important witness.  His cross-examination was crucial. Yet the prosecutor hampered trial counsel in their efforts by failing to provide an undated investigative report detailing an interview with Wolcott.  (See Exs. A, C, T.)  For example, Wolcott claimed Noling tied the Hartigs up in the kitchen.  (See Ex. T.)  This is inconsistent with his trial testimony and with the crime scene itself. This would have been significant and compelling impeachment evidence.  If Wolcott was mistaken about such a significant crime scene detail, what did he really know about the murders?  This was the precise line of cross-examination trial counsel used with a jailhouse informant who testified.  (See Tr. 1281.)


Because this evidence was inconsistent with the crime scene, and with Wolcott’s trial testimony, the State should have provided these interview notes to trial counsel under Brady.  Yet trial counsel did not receive these materials in discovery.  (See Exs. A, C.)

Impeaching Evidence – Jill Hall’s Inconsistent Grand Jury Testimony.
At trial, the State offered Jill Hall’s testimony to corroborate Wolcott’s story.  The trial court excluded much of her testimony, but Respondent and the State have relied on her testimony as substantive evidence in state court, and before this Court. (Dkt. 54, p. 10; ROW Vol. VII, pp. 27-28.)  Had trial counsel received Hall’s grand jury testimony, they could have impeached her, which would have effected both her credibility and Wolcott’s.  Counsel, however, did not receive this testimony.  (Exs. A, B, C.)  

There were significant factors that counsel could have used to impeach Hall’s voir dire, and testimony.  For example, at trial Hall testified that Wolcott described a little white house.  (Tr. 927.)   Before the grand jury, Hall did not reference Wolcott’s description of the house.  (See generally Response Ex. P.) Moreover, Hall changed her testimony as to who was present at the time of the Hartigs’ murders.  (See generally id.)  Before the grand jury, Hall claimed Wolcott placed himself, Noling, St. Clair, Dalesandro, and Wolcott’s brother at the scene.  (See id. at p. 8.)  At trial, Hall did not identify Wolcott’s brother as being present.  (See Tr. 927.)   Adding a brother would have been inconsistent with Dalesandro and Wolcott’s testimony as well.  (Tr. 841, 1046.)  Trial counsel was unable to impeach Hall with the facts, however, because the State did not disclose the grand jury transcript as required under Brady.  (See Exs. A, B, C.) 
Impeachment Evidence—Inconsistent statements given by Julie Mellon
Julie Mellon testified at the grand jury, but not at trial.  Her testimony is inconsistent with an earlier interview with her.  The undated report makes no mention of a murder, saying instead that Wolcott came to Hall’s apartment and said that he was in on a robbery with Noling and that Noling “freaked out.”  (Response Ex. Q.)  At the grand jury, Mellon testified that Wolcott said, “that everything went wrong, and that some people were dead…”  (Response Ex. S.)  Trial counsel did not have the transcript of her grand jury testimony.  (See Exs. A-C.)  


While Julie Mellon did not testify at trial, these inconsistencies could have been used to impeach Jill Hall’s testimony.  As noted supra, the trial court excluded much of Hall’s testimony, however, Respondent and the State have relied on her testimony as substantive evidence.  (Dkt. 54, p.10, see supra.)  Mellon’s testimony would have further called into question the veracity of Hall’s trial testimony and voir dire – it was yet another, different account of the events that took place at Hall’s apartment.  This information could have been used to impeach Hall’s voir dire and testimony.  


The differences between Mellon’s statement to law enforcement and her grand jury testimony would also have raised additional concerns about the investigation of this case by the Portage County Prosecutor’s Office. She was yet another witness whose story changed between the time of the initial investigation in 1990 and the time that the prosecutor’s office began investigating on its own.  It is simply inconceivable that if Mellon had told the authorities that Wolcott had come to Hall’s apartment and talked about a murder, that law enforcement would have failed to mention a murder in a report of the interview.  Her inconsistent grand jury testimony would have highlighted the improbability of Hall’s story during her voir dire at trial.  However, this important information was kept from trial counsel.  (See Exs. A, B, C.)

Impeaching Evidence – Joseph Dalesandro’s Inconsistent Statement And Grand Jury Testimony.


Joseph Dalesandro testified as part of the State’s case in chief.  Trial counsel put significant effort into impeaching him with prior inconsistent statements.  However, the State failed to make notes from a June 29, 1995 interview and Dalesandro’s grand jury testimony available to counsel.  (See Exs. A, B, C, U, V.)  In his June 1995 statement, Dalesandro told authorities Noling killed the Hartigs because they got “hostile.”  (See Ex. U, pp. 2, 4.)  Once he mentioned “witnesses” (see id. at p. 1), however the primary thrust of his statement appears to be that Noling killed the Hartigs because they got “hostile.”  (See id. at 2, 4.)  At trial, Dalesandro testified Noling killed to eliminate witnesses.  (Tr. 1056.)  The State needed Dalesandro to say Noling killed “witnesses”; a killing committed because of hostility does not satisfy the O.R.C. § 2929.04(A)(3) specification Noling faced.  Competent trial counsel would have exploited this discrepancy had they received these notes in discovery.


Dalesandro details extensive conversation between Noling and St. Clair in the June 29, 1995 notes.  (See Ex. U, p. 4.)  Dalesandro details this incriminating conversation at trial as well.  (Tr. 1054.)  However, before the grand jury, Dalesandro claimed he could not hear this conversation.  (See Ex. V, p. 6.)


In his grand jury testimony, Dalesandro testified that Noling and St. Clair gave him directions to the Hartig home.  (See Ex. V, p. 5.)  At trial, hastening to implicate Noling as the mastermind, Dalesandro testifies Noling alone gave him directions.  (Tr. 1047.)  Dalesandro is unclear on whether an old man was in the front yard of the Atwater home.  (See Ex. N, p. 2.)  At trial, however, he expressed no doubts.  (Tr. 1050.) Dalesandro changed the passengers’ locations, placing St. Clair behind him before the grand jury (Ex. V, p. 4), but Wolcott behind him at trial.  (Tr. 1049.)  Finally, Dalesandro told the grand jury that Noling carried the weapon he stole from the Hughes’ robbery.  (See Ex. V, p. 7.)  However, forensic evidence established that this was not the murder weapon.  (Tr. 1243; ROW Apx. Vol. 8, p. 48.)  Moreover, this conflicts with Dalesandro’s trial testimony that Noling was carrying a second, small handgun.


Dalesandro was an inconsistent and incredible witness.  (See generally, Traverse Claims 1, 3.)  Access to these impeaching materials would have allowed trial counsel to further destroy his credibility.  Noling was entitled to these materials under Brady.  Competent counsel would have cross-examined Dalesandro on these inconsistencies.  Yet trial counsel did not receive these materials in discovery.  (See Exs. A, B, C.)  

Conclusion


The facts unique to the present case support the granting of an abeyance order.  Wherefore, Noling requests that this proceeding be held in abeyance pending state court exhaustion.
  Further, Noling requests that this Court order amendment of his habeas petition with the facts to be exhausted in state within 30 days of that exhaustion.
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� This Court granted Noling a 14-day extension so that he could meet with trial counsel regarding the materials released by Respondent.  (Dkt. 73.)


� Noling is unable to ascertain whether additional Brady v. Maryland, 373 U.S. 83 (1963), materials are in the possession of the Portage County Prosecutor’s Office or Sheriff’s Department. (See Motion for Order, filed Sep. 5, 2006)  While the Plain Dealer posted numerous documents on its website, Andrea Simakis is not an attorney nor does she represent Noling in any capacity.  Review of all records by counsel might reveal additional Brady material.


� Simakis was the recipient of a first place Casey Medal for Meritorious Journalism in 2001—awarded for a story about an attorney who represented the interests of abused and neglected children in Cuyahoga County.  In 2004, Simakis won the Society of Professional Journalists award for best magazine writing for a story about a man’s experiences in the legal system.  Moreover, a Lexis search reveals that Simakis has authored close to 300 articles for the Plain Dealer, many of them about criminal justice issues.  (See Ex. D.)  


� In his initial request to stay and abey, Noling indicated he would file in state court within 30 days.  However, on September 9, 2006, the Plain Dealer released numerous public records documents relating to Noling’s case.  These records, in addition to those released by the Warden in her Response, necessitate counsel undertake extensive investigation before proceeding to state court.  Resultantly, Noling cannot meet the initial 30-day filing date he previously anticipated.  He expects to file in state court within 30-45 days of the filing of this Reply.
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