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Memorandum in Support
A.
Introduction

Tyrone Noling did not kill Bearnhardt and Cora Hartig.  He has obtained material exculpatory and impeaching evidence suppressed by the State of Ohio at trial. This evidence would have aided him in proving his innocence—or at a minimum, in establishing reasonable doubt.  Noling has also discovered his trial counsel possessed material exculpatory and impeaching evidence that they failed to use in his defense.  Similarly, this evidence would have aided him in proving his innocence or establishing reasonable doubt.    

B. 
Standard for granting a new trial motion

Under O.R.C. § 2945.79 a defendant may obtain a new trial “[w]hen new evidence is discovered material to the defendant, which he could not with reasonable diligence have discovered and produced at the trial.”  O.R.C. § 2945.79(F).  See also Ohio R. Crim. P. 33(A)(6).  A defendant is also entitled to a new trial where misconduct by the prosecution materially affects his substantial rights.  O.R.C. § 2945.79(B).  See also Ohio R. Crim. P. 33(A)(2).

The Ohio Supreme Court delineated the standard for granting a new trial based on newly discovered evidence in State v. Petro, 148 Ohio St. 505, 76 N.E.2d 370 (1947).  The Court reiterated that standard in State v. Hawkins, 66 Ohio St. 3d 339, 612 N.E.2d 1227 (1993):

To warrant the granting of a motion for a new trial in a criminal case, based on the ground of newly discovered evidence, it must be shown that the new evidence (1) discloses a strong probability that it will change the result if a new trial is granted, (2) has been discovered since the trial, (3) is such as could not in the exercise of due diligence have been discovered before the trial, (4) is material to the issues, (5) is not merely cumulative to former evidence, and (6) does not merely impeach or contradict the former evidence.  

Id. at 350, 612 N.E.2d at 1235 (citation omitted).

C.
O.R.C. § 2945.79(F) – new evidence material to Noling

C.1
The evidence discloses a strong probability that it will change the result if a new trial is granted

C.1.1
Brady violation

The prosecution’s failure to disclose favorable evidence to an accused in a criminal proceeding violates the Due Process Clause, where the evidence is material either to guilt or to sentencing, regardless of the prosecutor’s good or bad faith.  Brady v. Maryland, 373 U.S. 83, 87 (1963).  The Court has expanded the duty to disclose to include impeachment evidence, as well as exculpatory evidence.  United States v. Bagley, 473 U.S. 667, 676 (1985).  

In order to comply with Brady, “the individual prosecutor has a duty to learn of any favorable evidence known to others acting on the government’s behalf in this case, including the police.”  Kyles v. Whitley, 514 U.S. 419, 437 (1995).  Evidence is material “if there is a reasonable probability that, had the evidence been disclosed, the result of the proceeding would have been different.”  Id. at 433-434.

“[W]hen the defendant asserts that the new evidence at issue is exculpatory evidence which the government failed to turn over in violation of Brady he should not have to satisfy the severe burden of demonstrating that newly discovered evidence probably would have resulted in acquittal.  Rather, the defendant must show only that the favorable evidence at issue was “material,” with “materiality” defined according to opinions interpreting the Brady doctrine.”  United States v. Frost, 125 F.3d 346, 382 (6th Cir. 1997) (internal citations and quotations omitted).

While the prosecution’s actions lessen the burden imposed on Noling, he easily meets the more stringent requirements of Petro and Hawkins.  The evidence Noling presents will change the result if this Court grants him a new trial.  The suppressed evidence includes:  

Threats made and inconsistent statements given by Kenneth Garcia

Although he did not testify at trial, Kenneth Garcia did testify at the Grand Jury.  The prosecution did not provide this testimony to trial counsel.  (See Exs. A, B, C.)
  Garcia’s testimony illustrates Noling’s contention that prosecutor’s investigator Ron Craig coerced co-defendants and witnesses into giving false testimony.  While being questioned before the Grand Jury, Garcia testified that:

Yea, I got nervous, not only that but I would rather speak to you than speak to Craig because I mean so far, he scares everybody by, I’m trying to help him find a weapon and he scared me and I tell him I’m trying my best and he pulled over with all these dope dealers one day trying to get me and he said if I have to I’ll put it where a snitch in your house (the tape is hard to understand at this point) and I got kids and he scared me right there more than anything else.

(Ex. D, p. 1.)  Evidence demonstrating that Craig threatened to frame a potential witness is exculpatory.  It also suggests Craig used such strong-armed tactics with other witnesses. Competent counsel would have investigated and presented this information had the prosecution provided Garcia’s testimony to them.

  
Because the weapon used to kill the Hartigs was never recovered, it was important to find a witness to testify that Noling and his co-defendants had a never-located third gun.  The prosecution got that testimony, at least at the Grand Jury, from Garcia.  However, when law enforcement initially interviewed Garcia on May 9, 1990, he stated only that Dalesandro came to his house to sell two guns—a sawed off shotgun and a .25—and that Ray Rose purchased the .25.  (Ex. E.)  Noling stole this .25 in the Hughes robbery and accidentally discharged it during the Murphy robbery—testing excluded it as the murder weapon.  


It was not until August of 1992 when Craig interviewed him, that Garcia mentioned a second .25 caliber handgun.  (Ex. F.)  Garcia’s Grand Jury testimony raises serious concerns about the methods Craig used to elicit his statements and testimony.  Did Garcia create the third gun out of fear of Craig?  Did other witnesses do the same?  Moreover, it is less than clear that Garcia ever actually saw this third gun.  (Ex. D.)  This significant and compelling evidence would have driven trial counsel to investigate Craig and his tactics.

Garcia’s testimony also would have been compelling impeachment evidence of Joseph Dalesandro.  Dalesandro’s testimony provided the only evidence that Noling had another .25 caliber handgun.  Counsel could have used Garcia’s statements, along with his Grand Jury testimony, to impeach Dalesandro.  Moreover, counsel could have used Garcia’s testimony about Craig’s threats to frame him to further attack the reliability and credibility of the prosecution’s witnesses.

Garcia’s Grand Jury testimony provides valuable information with which to impeach Dalesandro as well as important context to the prosecution’s investigation of the case, yet the prosecution did not disclose this testimony to trial counsel.  (See Exs. A, B, C.)

Notes of Gary St. Clair’s interview changed


The Prosecutor’s office, led by David Norris and flanked by six others, interviewed Gary St. Clair on May 25, 1993.  The prosecution did not provide Noling’s counsel the reports of this interview.  (See Exs. A, C.)  During the interview, Norris asked St. Clair about two different statements he had given about the Hartig murders.  In the first one—given to the prosecutor’s office—St. Clair implicated Noling and himself in the crime.  In the second one—given to Noling’s investigators—St. Clair denied any involvement in or knowledge of the Hartig murders.  

There are three different reports of this interview.  One is handwritten and unsigned.  (Ex. G.)  One is typed and signed by Ted Hornyak.  (Ex. H.)  The other is typed and signed by Patrick Kelly.  (Ex. I.)  The handwritten version differs substantially from the typed, finalized versions.  Only the handwritten report contains the following language:  “Mr. Norris asked why Mr. St. Clair changed his story and Mr. St. Clair replied he did not know.  Mr. Norris then said he could sentence Mr. St. Clair to the maximum and make him an example to the public that the prosecutor’s office does not fuck around.”  (Ex. G.)  The two typed, finalized versions omit this threatening language.  


Reading these reports together demonstrates that the prosecutor’s office used threatening, coercive techniques to obtain statements and testimony.  And, they made a conscious effort to cover-up use of those techniques by omitting the threat from the finalized reports of the interview.  

Had the prosecution produced this evidence, counsel would have investigated how the prosecution built its case.  Then trial counsel could have attacked the prosecution’s case based on the use of threats and coercive techniques.  These 3 interview reports, along with Garcia’s Grand Jury testimony, would have provided strong evidence to bolster a defense contention that the Prosecutor’s Office bullied witnesses into providing incriminating testimony.  The prosecution failed to provide these 3 reports, however, leaving trial counsel hamstrung and unaware of such coercive tactics.  

A second insurance agent placed at the scene


The prosecution also failed to disclose two pages of handwritten notes relevant to a second Hartig insurance agent, William LeFever.  (See Exs. A, C.) When officers Doak and Kaley interviewed LeFever, he acted nervous and as if he did not know the Hartigs.  Only after the officers informed him that the Hartigs were murdered did LeFever respond “oh yeah.”  Further, the officers described LeFever as having a light blue vehicle and dark black hair.  (See Ex. J.)  The notes go on to indicate that this “fits with the Jim Geib description.”  (See id.)


The prosecution also failed to produce notes from an interview with Jim Geib during discovery.  (See Exs. A, C.) Geib told authorities that he saw a dark blue midsize car leaving “that general location” on April 5, 1990 around 4:30 p.m.  (See Ex. K.)  Geib indicated the car was traveling at a high rate of speed.  (See id.)  There was one subject in the car that “looked to be a 30 male blk hair.”  (See id.)  This appears to be the description referenced above in the Doak/Kaley interview notes with LeFever.  (See Ex. J.)  

This is Brady material—the prosecution’s version of events places four people in the car, not one; the prosecution’s version puts an eighteen year old boy at the wheel of the car, not a thirty year old man.  When considered with the notes from LeFever’s interview (Ex. J), and Dr. Cannone’s reference to an insurance agent with a defaulted loan to the Hartigs (Ex. L),  LeFever becomes an alternative suspect that counsel could have pursued at trial. Counsel could have used this ammunition to defend Noling.  But the prosecution failed to provide it,  (See Exs. A, C), a clear Brady violation. See Sellers v. Estelle, 651 F.2d 1074 (5th Cir. 1981);  Jamison v. Collins, 291 F.3d 380, 391 (6th Cir. 2002).

Impeaching evidence withheld

If Noling’s trial counsel had the below-delineated impeaching information, they would surely have used it to impeach each witness’s trial testimony.   See Whitfield v. Bowersox, 324 F.3d 1009, 1017 (8th Cir. 2003) rev’d in part Whitfield v. Bowersox, 343 F.3d 950 (8th cir. 2003).  And, the prosecution had an obligation to provide these inconsistencies to trial counsel under Brady. “Evidence which may be used to impeach a prosecution witness falls within the scope of the Brady rule and therefore must be disclosed upon defense counsel’s request.”  United States v. Farley, 2 F.3d 645, 654 (6th Cir. 1993) (citing Giglio v. United States, 405 U.S. 150 (1972)).  Impeaching evidence that would contradict a witness’s testimony similarly has required reversal on Brady grounds.  Jamison v. Collins, 291 F.3d 380, 389-90 (6th Cir. 2002) (granting relief under Brady in part of withheld impeaching evidence.)

Production required includes Grand Jury testimony, which “is regularly disclosed to criminal defendants without a court order pursuant to Brady v. Maryland, 373 U.S. 83[.]”  Tierney v. United States, 410 U.S. 914, 916 (1973) (Douglas, J., dissenting).  See also Dennis v. United States, 384 U.S. 855, 874 (1966)  (“For this reason, we cannot accept the view of the Court of Appeals that it is ‘safe to assume’ no inconsistencies would have come to light if the Grand Jury testimony had been examined. There is no justification for relying upon ‘assumption.’”); United States v. Alonzo, 26 Fed. Appx. 159, 162 (4th Cir. 2001); United States v. Breit, 767 F.2d 1084, 1089 (4th Cir. 1985); United States v. Peters, 732 F.2d 1004, 1008 (1st Cir. 1984); United States v. Campagnuolo, 592 F.2d 852, 859 (5th Cir. 1979).  

•Robyn Elliott’s Grand Jury testimony


Trial counsel could have used Elliott’s Grand Jury testimony to impeach her. (See Response Ex. M.)  But the prosecution failed to disclose it.    (See Exs. A-C.)

Trial counsel had Elliott’s 1993 statement indicating that she was unsure if she was at the Trandifer home on Saturday (April 7, 1990) or Sunday (April 8, 1990).  Her Grand Jury testimony, however, would have been significantly more important.  The fact that she was unsure what day it was would have been a stronger vehicle with which to attack her trial testimony than a prior unsworn statement.  This testimony was inconsistent with her trial testimony in which she claimed with certainty that she was at the Trandifer home on Saturday.  Competent trial counsel would have used her Grand Jury testimony to attack the credibility of her assertion that she was sure she was at the Trandifer home on Saturday—the day before the murder was reported in the media—or Sunday—the day after it was reported.  See Whitfield, 324 F.3d at 1017.  However, the prosecution failed to provide Noling’s trial counsel with this testimony.  (See Exs. A, B, C.)


There are other inconsistencies between Elliott’s Grand Jury testimony and her trial testimony that competent trial counsel would have used to impeach her.  For example, in the Grand Jury, Elliott testified that while at the Trandifer home, Noling, Wolcott, and St. Clair went outside to see if there were police around.  When they came back inside, Elliott testified, Noling was angry and said that Wolcott “told on him.”  (Ex. M, p. 13.)  She said nothing about Noling threatening Wolcott.  However, at trial, Elliott testified that a police car drove slowly past the house and then Noling jumped up, grabbed Wolcott by the throat or collar, and threatened to kill him.  (Tr. 1179.)   Certainly Elliott’s trial testimony added to the jury’s impression of Noling as violent and capable of murder, and it served to corroborate and validate Wolcott’s later testimony.  Yet, trial counsel could have destroyed the credibility of this assertion with her Grand Jury testimony.

An additional inconsistency is Elliott’s characterization of her conversation with Noling.  In the Grand Jury, she testified that Noling and St. Clair were talking and laughing about a murder.  (Ex. M, p. 10.)  At trial, however, she described the conversation as a private one between her and Noling, stating that she was not sure if anyone else overheard.  (Tr. 1179.)  Counsel could have demonstrated the unlikelihood of the alleged conversation had the prosecution produced Elliott’s Grand Jury testimony in discovery.

These inconsistencies between Elliott’s trial and her Grand Jury testimony would have been important tools for cross-examining her at trial.  The prosecution was obligated to provide trial counsel with Elliott’s Grand Jury testimony.  However, trial counsel did not have this material.  (See Exs. A-C.)  

•Gary St. Clair’s inconsistent statements


The prosecution did everything in its power to convince the jury that Noling killed the Hartigs, and that Gary St. Clair watched him do it.  They produced, and essentially read into evidence, St. Clair’s March 19, 1993 statement, inculpating both himself and Noling. However, the prosecution did not provide all of St. Clair’s prior statements to counsel—exculpatory statements in which St. Clair denied any involvement in the crime.  (See Exs. A, B, C.) 

The prosecution failed to produce two pages of handwritten interview notes from officers Kaley and Doak.  On April 9, 1990, St. Clair denied any involvement or knowledge of the Hartig murders, but did confess to another robbery.  (See Ex. N.)  Again, on April 24, 1990, St. Clair denies involvement in the murders.  (See id.)


Even as Ron Craig manipulated and coerced St. Clair into confessing to these crimes, and implicating Noling, he gave inconsistent accounts.  This was information that counsel could have used to impeach his inculpatory admissions.  But, the prosecution failed to produce notes/transcripts of these inconsistent statements.  For example, trial counsel did not receive notes from a November 28, 1995 interview with St. Clair.  (See Exs. A, C, O.)  These notes reveal several inconsistencies—St. Clair changes the time he awoke on April 5, 2005; St. Clair details conversations he heard in the home, which are not accounted for in other statements; and St. Clair states that Noling put the .25 in his coat pocket.  (See Ex. O.) St. Clair’s story is adjusted on May 4, 1995.  However, the prosecution did not disclose these notes to trial counsel.  (See Exs. A, C.)  Here, St. Clair claimed that Noling put the gun is his pocket, or in the glove box.  (See Ex. P.)  Unlike several other statements, St. Clair’s May 5, 1995 Grand Jury testimony indicates that St. Clair did not witness Noling shoot anyone—the Hartigs were dead when he arrived in the kitchen.  (Compare Ex. Q, p. 11 with Ex. O.)  Despite detailed recollection of what Noling and the Hartigs said in earlier statements, St. Clair claimed he could not hear what was said when testifying before the Grand Jury.  (Compare Ex. Q, p. 12 with Ex. P.)  

These statements also include inconsistent details when compared to Dalesandro and Wolcott’s testimony. For example, St. Clair’s November 28, 1995 statement reveals that Mrs. Hartig let them into the home, while Wolcott testified they forced their way in.  (Compare Ex. O with Tr. 847.)  St. Clair stated that Noling put the .25 in his coat pocket, while Dalesandro testified that Noling place the gun in the glove compartment.  (Compare Ex. O with Tr. 1055.)


St. Clair ultimately denied the veracity of all inculpatory statements he gave to authorities when he testified at Noling’s trial.  Illustrating these numerous inconsistencies would have bolstered St. Clair’s assertion that he and Noling did not commit this crime.  The prosecution should have provided St. Clair’s Grand Jury testimony and the interview notes under Brady.  Yet trial counsel did not receive these materials in discovery.  (See Exs. A-C.)

•Wolcott’s inconsistent statement


Butch Wolcott was the prosecution’s most important witness.  His cross-examination was crucial. Yet the prosecution hampered trial counsel in their efforts by failing to provide an undated investigative report detailing an interview with Wolcott with a compelling inconsistency.  (See Exs. A, C, R.)  For example, Wolcott claimed Noling tied the Hartigs up in the kitchen.  (See Ex. R.)  This is inconsistent with his trial testimony and with the crime scene itself. This would have been significant and compelling impeachment evidence.  If Wolcott was mistaken about such a significant crime scene detail, what did he really know about the murders?  This was the precise line of cross-examination trial counsel used with a jailhouse informant who testified.  (See Tr. 1281.)


Because this evidence was inconsistent with the crime scene, and with Wolcott’s trial testimony, the prosecution should have provided these interview notes to trial counsel under Brady.  Yet trial counsel did not receive these materials in discovery.  (See Exs. A, C.)

•Jill Hall’s inconsistent Grand Jury testimony
At trial, the prosecution offered Jill Hall’s testimony to corroborate Wolcott’s story.  The trial court excluded much of her testimony, but Hall was allowed to testify regarding Wolcott’s distressed condition and her call to the police.  (Tr. 935-36.)  The obvious assumption the jury made was that Hall called the police to report the murders.  Had trial counsel received Hall’s Grand Jury testimony, they could have impeached her, which would have affected both her credibility and Wolcott’s.  The prosecution, however, did not produce this testimony.  (Exs. A, B, C.)  

There were significant factors that counsel could have used to impeach Hall’s voir dire, and testimony.  For example, at trial Hall testified that Wolcott described a little white house.  (Tr. 927.)   Before the Grand Jury, Hall did not reference Wolcott’s description of the house.  (See generally Ex. TT.)  Moreover, Hall changed her testimony as to who was present at the time of the Hartig’s murders.  (See generally id.)  Before the Grand Jury, Hall claimed Wolcott placed himself, Noling, St. Clair, Dalesandro, and Wolcott’s brother at the scene.  (See id. at p. 8.)  At trial, Hall did not mention Wolcott’s brother.  (See Tr. 927.)   Adding a brother would have been inconsistent with Dalesandro and Wolcott’s testimony as well.  (Tr. 841, 1046.)  Trial counsel was unable to impeach Hall with these facts, however, because the prosecution did not disclose the Grand Jury transcript as required by Brady.  (See Exs. A, B, C.) 

•Joseph Dalesandro’s inconsistent statement and Grand Jury testimony


Joseph Dalesandro testified as part of the prosecution’s case in chief.  Trial counsel put significant effort into impeaching him with prior inconsistent statements.  However, the prosecution failed to make notes from a June 29, 1995 interview and Dalesandro’s Grand Jury testimony available to counsel.  (See Exs. A, B, C, S, T.)  In his June 1995 statement, Dalesandro told authorities Noling killed the Hartigs because they got “hostile.”  (See Ex. S, pp. 2, 4.)  Once he mentioned “witnesses” (see id. at p. 1), however the primary thrust of his statement appears to be that Noling killed the Hartigs because they got “hostile.”  (See id. at 2, 4.)  At trial, Dalesandro testified Noling killed to eliminate witnesses.  (Tr. 1056.)  The prosecution needed Dalesandro to say Noling killed “witnesses”; a killing committed because of hostility does not satisfy the O.R.C. § 2929.04(A)(3) specification Noling faced.  Competent trial counsel would have exploited this discrepancy had they received these notes in discovery.


Dalesandro details extensive conversation between Noling and St. Clair in the June 29, 1995 notes.  (See Ex. S, p. 4.)  Dalesandro details this incriminating conversation at trial as well.  (Tr. 1054.)  However, before the Grand Jury, Dalesandro claimed he could not hear this conversation.  (See Ex. T, p. 6.)


In his Grand Jury testimony, Dalesandro testified that Noling and St. Clair gave him directions to the Hartig home.  (See Ex. T, p. 5.)  At trial, hastening to implicate Noling as the mastermind, Dalesandro testifies Noling alone gave him directions.  (Tr. 1047.)  Dalesandro is unclear on whether an old man was in the front yard of the Atwater home.  (See Ex. T, p. 2.)  At trial, however, he expressed no doubts.  (Tr. 1050.) Dalesandro changed the passengers’ locations, placing St. Clair behind him before the Grand Jury (Ex. T, p. 4), but Wolcott behind him at trial.  (Tr. 1049.)  Finally, Dalesandro told the Grand Jury that Noling carried the weapon he stole from the Hughes’ robbery.  (See Ex. T, p. 7.)  However, forensic evidence established that this was not the murder weapon.  (Tr. 1243.)  Moreover, this conflicts with Dalesandro’s trial testimony that Noling was carrying a second, small handgun.


Dalesandro was an inconsistent and incredible witness.  Access to these impeaching materials would have allowed trial counsel to further destroy his credibility.  Noling was entitled to these materials under Brady.  Yet the prosecution failed to produce them in discovery.  (See Exs. A, B, C.)  

•Search of Dalesandro’s car

Detective Mucklo told the Plain Dealer that he searched Dalesandro’s car upon arrest—the police found no murder weapon.  (Ex. SS.) The prosecution had an obligation to turn over this information.  The prosecution’s Brady obligation extends to information “known only to police.”  Strickler, 527 U.S. at 280 (citing Kyles v. Whitley, 514 U.S. 419, 438 (1995)).  See also Banks, 540 U.S. at 693.  Even if this were information known only to Mucklo, Brady places an obligation on the prosecution to provide this information to the defendant.  See id.  But, trial counsel received no information relating to this search.  (See Ex. A.)

•Julie Mellon’s inconsistent statements 
Julie Mellon testified at the Grand Jury, but not at trial.  Her testimony is inconsistent with an earlier interview.  The undated interview makes no mention of a murder, saying instead that Wolcott came to Hall’s apartment and said that he was in on a robbery with Noling and that Noling “freaked out.”  (Response Ex. U.)  At the Grand Jury, Mellon testified that Wolcott said, “that everything went wrong, and that some people were dead…”  (Response Ex. V.)  The prosecution failed to disclose this transcript.  (See Exs. A-C.)  


While Mellon did not testify at trial, trial counsel could have used these inconsistencies to impeach Hall’s testimony.  As noted supra, the trial court excluded much of Hall’s testimony.  Mellon’s testimony would have further called into question the veracity of Hall’s trial testimony and voir dire—it was yet another inconsistent account of the events that took place at Hall’s apartment.  Trial counsel could have used this information to impeach Hall’s voir dire and testimony.  


The differences between Mellon’s statement to law enforcement and her Grand Jury testimony would also have raised additional concerns about the investigation of this case by the Portage County Prosecutor’s Office.  She was yet another witness whose story changed between the time of the initial investigation in 1990 and the time that the Prosecutor’s Office began investigating on its own.  It is simply inconceivable that if Mellon had told the authorities that Wolcott had come to Hall’s apartment and talked about a murder that law enforcement would have failed to mention a murder in a report of the interview. (See Ex. W.) Her inconsistent Grand Jury testimony would have highlighted the improbability of Hall’s story during her voir dire at trial.  However, the prosecution kept this important information from trial counsel.  (See Exs. A, B, C.)

Exculpatory evidence withheld

•People thought the Hartigs had money in their home

The prosecution failed to produce handwritten investigators’ notes of an interview with Doris Jones.  (See Exs. A, C.)  Ms. Jones stated that Mr. Hartig told her husband, at a picnic, that he had money in the house, but that nobody would ever find it.  (See Ex. X.)  


This document demonstrates that people, friends and acquaintances,  believed the Hartigs had money in their home.  This strengthens the likelihood that the perpetrator knew the Hartigs.  When viewed in conjunction with the evidence pointing to two alternate suspects—Lehman and LeFever—this evidence becomes even more important.  Trial counsel could have used it to build an alternate-suspect defense at trial.  Yet, the prosecution kept trial counsel in the dark about much of the evidence pointing to other possible suspects.  (See Exs. A, C.)  

•Lehman’s refusal to submit to polygraph


On April 30, 1992, Portage County Sheriff’s Department investigators met with insurance agent Lewis Lehman.  (See Ex. Y.)  At this meeting, Lehman was fingerprinted, photographed, and questioned about the Hartig murders.  Detective Duane Kaley then requested that Lehman submit to a polygraph test.  Lehman refused.  The prosecution failed to produce this report to Noling’s counsel.  (See Exs. A, C.)  


While polygraph results are not admissible in court, the fact that authorities asked Lehman to take one would have been.  Moreover, had the defense known that investigators were interested enough in Lehman as a possible suspect to ask him to take a polygraph, they would have been more likely to pursue a defense strategy based on alternate suspects.  Certainly it would have led to significant investigation on their part.  In conjunction with other suppressed documents–details about LeFever and knowledge that friends and acquaintances knew the Hartigs kept money in their home–this information would have led trial counsel to investigate, and pursue, an alternate suspect defense.  However, the prosecution did not provide this document to trial counsel.  (See Exs. A, C.)  

•Phone records


Dr. Cannone told the police Mr. Hartig was going to call an insurance agent about a defaulted loan.  Either the police did not follow up on this, or the relevant phone records have gone by the wayside.  (See Ex. Z.)  Authorities obtained the Hartig’s phone records but records ,accessed by the Plain Dealer, are incomplete.  There is no way to confirm, or refute, Cannone’s contention.  Or to ascertain if Mr. Hartig had a chance to make the phone call, thus strengthening an alternate-suspect defense.  The prosecution failed to turn over any phone records to trial counsel. (See Exs. A, C.)  Access to these materials at trial would have led counsel to ask where the other records were and to question why authorities failed to address Cannone’s allegations.  

Conclusion

In summary, this Brady material demonstrates the significant witness inconsistencies, and the evolution of their ever-more incriminating stories inculpating Noling.  Under Kyles, the evolution of a witness’s testimony over time is relevant under Brady.   514 U.S. at 444.  This evidence further provides two alternative suspects that trial counsel could have pursued in Noling’s defense—the insurance agents—with motive provided by a disinterested family doctor.  Moreover, the suppressed evidence suggested an underhanded plot, orchestrated by Ron Craig, with witnesses coerced and threatened if they did not say what Craig wanted them to say.  

Brady requires a cumulative review of the evidence suppressed.  Kyles, 514 U.S. at 436.  The jury would not have believed the prosecution’s case had defense counsel been provided with the suppressed evidence.  And, this Court can have no faith in the reliability of Noling’s convictions based on the suppressed evidence. 

The withheld evidence also demonstrates that the prosecution presented false evidence. A prosecution’s presentation of evidence known to be false violates the Fourteenth Amendment.  The same result occurs when prosecutors, although not soliciting false evidence, allow false evidence to go uncorrected.  Giglio v. United States, 405 U.S. 150, 153 (1972).  Prosecutors cannot create a materially false impression regarding the facts of the case or the credibility of a witness.  The knowing use of false testimony entitles the accused to a new trial “if there is any reasonable likelihood the false testimony could have affected the verdict.”  United States v. Agurs, 427 U.S. 97, 103-04 (1976); Napue v. Illinois, 360 U.S. 264, 271 (1959).


In Napue, the prosecution’s principal witness testified in response to a question raised by the prosecutor that he had received no promise of consideration in return for his testimony.  The prosecution knew that this testimony was false but did nothing to correct it.  The Court, in reversing and remanding for a new trial in Napue, stated:

The principle that a State may not knowingly use false evidence, including false testimony, to obtain a tainted conviction, implicit in any concept of ordered liberty, does not cease to apply merely because the false testimony goes only to the credibility of the witness.  The jury’s estimate of the truthfulness and reliability of a given witness may well be determinative of guilt or innocence, and it is upon such subtle factors as the possible interest of the witness in testifying falsely that a defendant’s life or liberty may depend.

Id. at 270 (citations omitted).


Subsequently, the Court reaffirmed these principles in Giglio, holding that the “deliberate deception of a court and jurors by the presentation of known false evidence is incompatible with ‘rudimentary demands of justice.’”  Id. at 153 (citations omitted).  The Court concluded that “[a] new trial is required if ‘the false testimony could ... in any reasonable likelihood have affected the judgment of the jury ....’”  Id. at 154 (citations omitted).

Dalesandro’s testimony regarding his retrieval of the murder weapon from his car was perjured.  A police search of Dalesandro’s vehicle at the time of his arrest would have located the weapon he claimed in his testimony was in the glove compartment.   The prosecution allowed Dalesandro to testify to facts it knew could not have possibly been true.  This deliberate deception was incompatible with “rudimentary demands of justice.”  Id. at 153 (citations omitted).

The suppressed evidence, had it been provided to counsel and presented to Noling’s jury, would have resulted in an acquittal.  If, however, the jury found differently, the suppressed evidence also would have been relevant to the penalty phase.  The nature and circumstances of the offense are relevant to the jury’s sentencing determination.  See O.R.C. § 2929.04 TA \s "O.R.C. § 2929.04" (B).  The suppressed evidence is compelling information regarding the nature and circumstances of the offense—information that likely would have led to an acquittal.  If the case went to the penalty phase, evidence of fabrication, alternative suspects, and significant and compelling witness inconsistencies would have led the jury to impose a sentence less than death.

C.2
Ineffective assistance of counsel


The information in trial counsels’ possession, which they failed to utilize in Noling’s defense, similarly will change the result if this Court remands for a new trial.  The unused evidence falls into three categories—alternative suspects, witnesses not called, and inconsistent witnesses who were not impeached.

Alternative suspects
Dr. Cannone, the Hartig’s family doctor, advised authorities that he had talked with Bearnhardt Hartig just days before his murder.  Mr. Hartig was upset over a loan he gave to his insurance agent, on which the agent defaulted.  Mr. Hartig intended to call the agent and demand immediate payment.  (Ex. L.)  Trial counsel possessed significant information that should have led them to pursue an alternative-suspect defense.  Indeed, two alternative suspects were available for use in Noling’s defense.

If Dr. Cannone’s statement were the only evidence available to trial counsel, failing to pursue an alternate suspect defense might have been a reasonable tactical decision.  However, trial counsel were aware of additional evidence supporting the possibility of an additional suspect.  Several documents in trial counsels’ possession made Lewis Lehman, one of the Hartig’s insurance agents, a viable alternative suspect in the murders, including:

•Documentation that Lehman owned a .25 caliber Titan handgun, one of the four brands that could have been the murder weapon according to BCI (Ex. AA);  

•A crime scene report that detailed that Mr. Hartig was sitting at the kitchen table when he was shot (Exs. CC, DD), that Mrs. Hartig was sitting at the kitchen table when shot (Exs. CC, DD); it also appeared that one other subject was sitting at the table facing the door (Exs. CC, DD); and that the victims did not struggle and there was no sign of alarm (Exs. CC, DD); Mr. Hartig’s wallet was undisturbed (Ex. CC); and a desk was ransacked with papers on the floor (Ex. CC.); 

Defense counsel also were aware of William LeFever, the Hartig’s other insurance agent.  Several documents in trial counsels’ possession made him a viable alternative suspect in the Hartig’s murders, including—

•A crime scene report that detailed that Mr. Hartig was sitting at the kitchen table when he was shot (Exs. CC, DD), that Mrs. Hartig was sitting at the kitchen table when shot (Exs. CC, DD); it also appeared that one other subject was sitting at the table facing the door (Exs. CC, DD); and that the victims did not struggle and there was no sign of alarm (Exs. CC, DD); Mr. Hartig’s wallet was undisturbed (Ex. CC); and a desk was ransacked with papers on the floor (Ex. CC.)

•Documentation that LeFever always conducted business at the Hartig’s kitchen table (Ex. BB);

•Documentation that LeFever had his house for sale at the time of the police interview (Id.);

•Documentation that the police mirandized LeFever before questioning (Id.); 

•Documentation that LeFever conducted business at the Hartig’s kitchen table (Id.) 

The crime scene report suggested a perpetrator who knew the Hartigs (Noling did not).  The crime scene report suggested the perpetrator and the Hartigs were seated at the kitchen table, which is inconsistent with a home invasion and robbery.  Gary Rini confirms that the report strongly suggests the Hartig’s knew their killer.  (Ex. W.)  LeFever conducted business at the Hartig’s kitchen table.  Dr. Cannone gave them each a potential motive for the murders.  Lehman owned the right gun.
    

Trial counsel “has a duty to make reasonable investigations or to make a reasonable decision that makes particular investigations unnecessary.” Strickland v. Washington, 466 U.S. 668, 691 (1984)).  In addition to investigation, counsel has a duty to present evidence “that demonstrates his client’s factual innocence, or that raises sufficient doubts as to that question to undermine confidence in the verdict, renders deficient performance.”  Reynoso v. Giurbino, 462 F.3d 1099, ___, 2006 U.S. App. LEXIS 22648, *33 (9th Cir. 2006).  See also Hart v. Gomez, 174 F.3d 1067, 1070 (9th Cir. 1999); Avila v. Galaza, 297 F.3d 911, 919 (9th Cir. 2002); Lord v. Wood, 184 F.3d 1083, 1093 (9th Cir. 1999).  Failure to present exculpatory evidence “is ordinarily deficient, ‘unless some cogent tactical or other consideration justified it.’”  Griffin v. Warden, Maryland Correctional Adjustment Center, 970 F.2d 1355, 1358 (4th Cir. 1992) (internal citations omitted).

House v. Bell, __ U.S. __, 126 S. Ct. 2064 (2006), is relevant to this Court’s consideration. In House, the petitioner presented evidence of an alternative suspect.  Despite the fact that the evidence was “by no means conclusive,” the Supreme Court found that, coupled with other evidence the alternative suspect evidence “would reinforce other doubts as to House's guilt.”  Id. at 2085.  Similarly, while not conclusive, evidence from Dr. Cannone and relating to insurance agents Lehman and LeFever, coupled with the other evidence discussed in this motion, would have reinforced doubts about Noling’s guilt.  Cf. id.

“From beginning to end the case is about who committed the crime.” House, 126 S.Ct. at 2079.  The Hartig’s murders were a whodunit.  Trial counsel explicitly told the jury this in opening statement— “What we’re here to argue about is who committed these crimes” (Tr. 642-43); “…we’re here to dispute that Tyrone Noling had anything to do with the homicides of these folks.  (Tr. 645) “When identity is in question, motive is key.”  Id. Trial counsel should have investigated, and presented, the relevant crime scene evidence, as well as information relating to Lehman and LeFever.

Witnesses not called

Ron Craig

Trial counsel possessed significant information that should have led them to pursue a fabrication defense.  In 1990 numerous witnesses spoke to law enforcement about the Hartig’s murders, and any involvement by Noling and his cohorts.  No one implicated Noling in the crime.  Dalesandro, Wolcott, and St. Clair denied any knowledge of, or participation in, the Hartig’s murders—a fact counsel pointed out at trial.  However, trial counsel failed to capitalize on two additional witnesses who never mentioned a murder when questioned by authorities in 1990.  

A 1990 investigative report reveals that Jill Hall told law enforcement officials that “Wolcott had talked to her ‘about some of the robberies’ Noling and his pals ‘did in Alliance.’” (Ex. JJ.) The report does not mention a murder.  Similarly, Julie Mellon was questioned by law enforcement officials in 1990 and failed to mention a murder.   (Ex. U.)  Gary Rini indicates that normal investigative procedure would have necessitated officers writing it down if Hall had mentioned the Hartig murders.  (Ex. W.)

However, by 1992, both women had changed their stories to add a murder confession on Wolcott’s part.

Only after prosecution investigator Ron Craig became involved did Wolcott, Dalesandro, and St. Clair offer inculpatory statements.  And, Hall and Mellon only implicated Noling after Craig became involved.  The key to the prosecution’s ability to prosecute Noling was Craig’s involvement.  Trial counsel should have exposed this fact to the juryBeyond merely pointing out this fact, trial counsel should have made the connection at trial that was made in postconviction—Craig was coercing witnesses into incriminating Noling in this crime.  In addition to these changed stories, St. Clair’s April 15, 1993 statement should have tipped trial counsel off to Craig’s tactics.  St. Clair indicated that Craig threatened to have the Murphy’s testify that he robbed them, along with Noling.  (Ex. EE.)  This was patently untrue; the record reveals that Noling committed this robbery alone.  Trial counsel had a clear threat from Craig to fabricate evidence against St. Clair if he failed to cooperate.  

Counsel had information available demonstrating that St. Clair would have been particularly susceptible to such tactics.  Counsel possessed a March 12, 1993 competency evaluation of St. Clair.  This report reveals that St. Clair was in developmentally handicapped classes.  (Ex. FF, p. 4.)  St. Clair has borderline intellectual functioning, with a full scale IQ of 76.  (Id. at 6-7.)  Dr. Ofshe affies that these deficits would have made St. Clair more susceptible to Craig’s coercive tactics.
  (See Ex. GG.)

Trial counsel had exculpatory evidence in their files, which should have led them to present witnesses attacking the prosecution’s use of Craig to create a case against Noling.  See Reynoso, 2006 U.S. App. LEXIS 22648, *33 (citing Strickland, 466 U.S. at 691).  This was evidence with significant exculpatory value.  There is no excuse for counsels’ failure to present it.  See also Hart, 174 F.3d at 1070; Avila, 297 F.3d at 919; Lord, 184 F.3d at 1093; Griffin, 970 F.2d at 1358.

Dr. Grzegorek

Trial counsel were aware that Wolcott met with a psychologist, Dr. Alfred Grzegorek, several times.  In their possession were three letters in which the doctor evaluated Wolcott.  His observations made him a significant and compelling witness for Noling.

In a letter dated July 6, 1992, Dr. Grzegorek discussed Wolcott’s repressed memories.  He attributes Wolcott’s spotty memory of the Hartig murders to his sexual abuse. “He has indicated to you questions as to whether or not he is remembering the events correctly or whether he made them up, he continues to question his own culpability in the robbery and murders, and overall, he is not certain as to whether or not what he is remembering is real or part of ‘going crazy.’”   (Ex. HH.)  Dr. Ofshe notes that Dr. Grzegorek’s “explanation that Wolcott’s inability to remember any involvement in the murders is because he repressed these memories…is utter nonsense.”  (Ex. GG, p. 2.)  Dr. Ofshe explains that repression is little more than “rank speculation” that “has been rejected by the scientific community.”  (Id.)  Instead of retrieving memories, Dr. Grzegorek’s involvement served only to “rationalize the creation of beliefs that benefited Wolcott.”  Id. Had counsel utilized Dr. Grzegorek’s reports, which would have included obtaining an appropriate expert like Dr. Ofshe, Wolcott’s credibility would have been destroyed.
Dr. Grzegorek encouraged interviews “in a firm, directed, but non-pressured fashion.”  He cautioned, “I would strongly caution that the continued interviews and examinations with him be done in a firm but non-pressured fashion since I believe he may either become more obstinate if overly pressured or will produce information to simply satisfy demand and that the information produced will not be able to be verified through other sources.”  (Ex. HH, p. 3-4)  Dr. Grzegorek’s letter is oddly prescient; Wolcott affied that the prosecution used high pressure tactics to coerce inculpatory statements from him.  (See Postconviction Petition, Ex. F.)


Dr. Grzegorek drafted another letter on December 21, 1995.  In this letter, Grzegorek notes that Wolcott has only begun to believe in the last six or seven months “that it did happen the way I remember.”  (Ex. II, p.1.)  Wolcott continued, stating it was “still very hard to realize that it’s true.”  (Id.)  Wolcott expressed his need for “this to be over.”  (Id. at 2.)   Wolcott expressed concern that he might have been more involved than he recalls, but was not sure.  (Id.)


Dr. Grzegorek could have offered compelling testimony attacking the memory, and thus reliability, of the prosecution’s most important witness.  Moreover, an expert such as Dr. Ofshe could have dismantled any reliance by the prosecution on “repressed memories.”  In addition, trial counsel could have used Dr. Grzegorek’s reports to cross-examine Wolcott, pointing out his uncertainty and the unreliability of his testimony.  Competent counsel, in possession of Dr. Grzegorek’s letters, would have used the information contained therein to defend Noling.


The prosecution also violated its duty under Giglio as demonstrated by Dr. Grzegorek’s reports.  The prosecution relied heavily on Wolcott’s testimony, despite his repeated statements that he was unsure of the events of April 1990 and despite a psychologist’s inability to ascertain whether Wolcott was really recalling these events. The prosecution was on notice that Wolcott’s testimony was not truthful, but presented it anyway.

Inconsistent witnesses


Numerous inconsistencies were available to trial counsel, but went unused in attacking the prosecution’s case.  For example, trial counsel failed to question witnesses on the following inconsistencies:

Jill Hall
Knowledge of the murder

1990
1992

Wolcott implicated himself, Noling, St. Clair, and Dalesandro in some robberies committed in Alliance
Wolcott implicated them in the Atwater murders.  (Ex. PP.)

Details of Wolcott’s confession to the murders

1992
Trial  Voir Dire & Testimony

Noling, St. Clair, Wolcott and  Wolcott’s brother & some other guy went to Atwater.  (Ex. PP, p. 2)
Noling, St. Clair, Wolcott, & Dalesandro went to Atwater. (Tr. 927)


Hall also claimed that she contacted the Stark County Sheriff’s Department about the murders after speaking to Wolcott.  (Tr. 936.)  Trial counsel had no documentation of this contact—an inconsistency that should have been investigated and crossed on.

Joseph Dalesandro
Killing witnesses

Trial Testimony 
Handwritten statement 7/2/92 (Ex. LL)
7/29/92 statement (Ex. MM)
2/24/93 investigative report (Ex. NN)
3/2/93 investigative report ( Ex. OO)

Noling stated in the car that killed the Hartigs because he did not want witnesses  (Tr. 1054)
No mention of killing to eliminate witnesses.
No mention of killing to eliminate witnesses.
No mention of killing to eliminate witnesses.
No mention of killing to eliminate witnesses.


This was an important and compelling fact for counsel to illustrate because of the manner in which Dalesandro’s testimony evolved—to ensure that the prosecution could obtain a conviction on the O.R. C. § 2929.04(A)(3) specification with which Noling was charged.

Butch Wolcott
Condition of the Hartigs

Statement 6/8/92
Trial Testimony

Hartigs were tied up in the kitchen. (Ex. PP, p. 83.)
No testimony regarding this fact, and inconsistent with the crime scene.

Shooting

Trial testimony
All prior statements

Heard shots, a lady scream, then some more shots (Tr. 848)
No testimony regarding

Killing a witness

Trial testimony
All prior statements

Said lady had to be killed because she saw them, could tell the police (Tr. 851)
No mention.


Like Dalesandro, Wolcott’s testimony evolved to ensure the prosecution could prove each element of the offenses charged.

Gary St. Clair
Location of the murders

Grand Jury  3/19/93
Investigative Rpt 4/6/93 (Ex. RR)

Didn’t know name of street at time of offense (Tr. 508)
East on Moff Rd.

Acts witnessed in Hartig home

Grand Jury  3/19/93
Investigative Rpt 4/6/93 (Ex. RR)

Ran out the front door when heard the 1st shot (Tr. 511) Saw 2 victims on the floor  (Tr. 518) thinks went in kitchen (Tr. 520) Mrs. H shot first (Tr. 520) Now shot Mr. first (Tr. 521) Saw Tyrone shot them on the floor (Tr. 523)
Saw  Noling shoot victims while on floor

Trial counsel told the jury in opening statement that the prosecution’s witnesses were not credible.  “Now the reasons we’re here in this case is because we’re submitting to you that many of the prosecution’s witnesses don’t have any credibility at all.”  (Tr. 643-44)  And, the lack of credibility in the prosecution’s case was the central theme of trial counsels’ closing argument.  (See Tr. 1467 et seq.)  Establishing as many significant and compelling inconsistencies as possible was thus consistent with, and central to, Noling’s defense.

Moreover, these facts were of particular significance.  For example, two witnesses added testimony that Noling killed Mrs. Hartig because she was a witness to Mr. Hartig’s murder.  This was an extremely significant fact since Noling was charged with O.R.C. § 2929.04(A)(3) capital specifications.  This necessarily required the prosecution to adduce testimony from a witness (or witnesses) that Noling killed to eliminate witnesses.  The fact that Dalesandro mentioned this for the first time at trial, after he lost his deal for his participation in this crime would have been a significant and compelling fact with which the jury could have assessed his credibility.

This evidence, in trial counsel’s possession, would have been consistent with their trial strategy as expressed in their opening statement.  Trial counsel argued this case was a whodunit, and that Noling was not the individual who did it.  (Tr. 642-43, 645.)  In their files were documents that suggested other potential suspects, a fabrication defense, and witness’s inconsistencies that would have dismantled the credibility of the prosecution’s case.  If Noling is given a new trial, the result will be different.


In addition, counsel should have been aware presentation of Hall’s testimony was a violation of Giglio. 405 U.S. at 153.  While not admitted as substantive evidence, Hall did put on the record that Wolcott confessed to the murder.  The prosecution relied on this testimony in state court litigation.  (See e.g. State’s Merit Brief filed in Supreme Court on 12/22/99, pp. 4-5.)  While limited, Hall was allowed to testify that she called the police in response to her conversation, which left the impression in the jury’s mind that she turned Noling in for murder, rather than for the Alliance robberies.  The existence of the 1990 report, as well as Julie Mellon’s 1990 statement to authorities, put the prosecution on notice that Hall’s testimony was not truthful.

The evidence in counsel’s possession, had it been presented to his jury, would have resulted in an acquittal.  If, however, the jury found differently, the evidence also would have been relevant to the penalty phase.  The nature and circumstances of the offense are relevant to the jury’s sentencing determination.  See O.R.C. § 2929.04 TA \s "O.R.C. § 2929.04" (B).  The evidence in trial counsel’s possession is compelling information regarding the nature and circumstances of the offense—information that likely would have led to an acquittal.  During the penalty phase, evidence of fabrication, alternative suspects, and significant and compelling witness inconsistencies would have led the jury to impose a sentence less than death.

C.3
Actual innocence


The information the Cleveland Plain Dealer obtained, and the Warden disclosed, provides strong support for the position Noling has maintained for nearly twenty years—he did not kill Bearnhardt and Cora Hartig.  Noling’s co-defendants recanted their testimony and confessed their lies years ago.  Review of the above information dismantles the few final strands that held this case together –


• There was no second .25-caliber handgun;


• Wolcott never repressed memories of this crime;


• Noling had no knowledge of these crimes before the media publicized them; and


• Wolcott never confessed a murder to anyone.

Noling is actually innocent of these crimes.  His convictions and death sentence violate the Eighth Amendment.  See Herrera v. Collins, 506 U.S. 390, 419 (1993) (O’Connor, J., joined by Kennedy, J., concurring) (“executing the innocent is inconsistent with the Constitution”);  Id. (O’Connor, J., joined by Kennedy, J.,  concurring) (“the execution of a legally and factually innocent person would be a constitutionally intolerable event.”); Id. at 429 (White, J., concurring) (“I assume that a persuasive showing of ‘actual innocence’ made after trial, even though made after the expiration of the time provided by law for the presentation of newly discovered evidence, would render unconstitutional the execution of petitioner in this case.”); Id. at 430 (Blackmun, J., joined by JJ. Stevens and Souter, dissenting) (“Nothing could be more contrary to contemporary standards of decency … than to execute a person who is actually innocent.”); Schlup v. Delo, 513 U.S. 298, 316 (1995).  See House v. Bell, 311 F.3d 767, 768 (6th Cir. 2002);  Wilson v. Greene, 155 F.3d 396, 404 (4th Cir. 1998); Milone v. Camp, 22 F.3d 693, 699-700 (7th Cir. 1994) (internal citations omitted); Cornell v. Nix, 119 F.3d 1329, 1333 (8th Cir. 1997); Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 1997) (internal citations omitted);  Lopez v. Mondragon, No. 93-2148, 28 F.3d 113 (10th Cir. June 20, 1994); Jackson v. Calderon, 211 F.3d 1148, 1165 (9th Cir. 2000); Felker v. Turpin, 83 F.3d 1303, 1312 (11thCir. 1996).  

Noling incorporates sections C.1-C.2 herein as if fully rewritten. The materials suppressed by the prosecution, as well as the unused materials in trial counsel’s files, would have proved his actual innocence of the Hartig murders.  At a minimum, the jury would have had real and serious doubts about Noling’s guilt that would have resulted in an acquittal.  This Court cannot have confidence in the trial jury’s verdict.

D.
This evidence has been discovered since trial


Prior to trial, Noling filed 6 motions to access all of the information to which he was entitled under the Fourteenth Amendment and Ohio R. Crim. P. 16.  (See Motions filed 11/15/92, 11/16/92, 11/22/95 (3 motions), and 12/5/95.) For example, those motions included requests for information regarding: others who may have perpetrated the crime; conflicting witness statements; psychological or mental evaluations of witnesses; names and addresses of other suspects and what led them to be considered suspects; and any statements that suggest doubt as to Noling’s identity as the perpetrator of these offenses.  The prosecution opposed some of these requests. (See e.g., Motion filed 11/30/95.)  


The Supreme Court has confirmed the defendant’s right to rely on the prosecution’s representation that he provided all Brady material.  Banks v. Dretke, 540 U.S. 668,  693 (2004).  The prosecution in Banks “asserted, on the eve of trial, that it would disclose all Brady material.”  Id.  The Court found no fault in Banks’s reliance on this representation.  Id. (citing Strickler v. Greene, 527 U.S. 263, 283-84 (1999)).  See also Dobbs v. Zant, 506 U.S. 357, 359 (1993) (per curiam) (affirming defendant’s right to rely on prosecution’s representations with respect to the record).  

In state post-conviction, Noling again requested development of the facts upon which he now relies to support his misconduct and innocence claims. (See Postconviction petition and amendments filed 7/23/97, 7/31/97, 8/26/97, 9/5/97.)  In his First Claim for Relief, Noling alleged he was actually innocent of the Hartig’s murders.  (PCP filed 7/23/97.)  In his Second Claim for Relief, Noling asserted that the prosecution knowingly used false evidence to obtain his conviction.  (Id.)  In his Third Claim for Relief, Noling argued that the prosecution suppressed material exculpatory evidence.  (Id.)  Noling requested an evidentiary hearing to establish the existence of the facts to support these claims.  (PCP and amendments filed 7/23/97, 731/97, 8/26/97.)  This Court dismissed Noling’s post-conviction petition, after a truncated hearing that denied his requests for full fact development.   (State v. Noling, Case no. 03-1950, MISJ filed 11/6/03.)   


In his appeal to the Portage County Court of Appeals from the dismissal of his post-conviction petition, Noling raised the failure of the trial court to award him a complete evidentiary hearing.  The Court of Appeals overruled the claim.  In the Ohio Supreme Court Noling again raised the issue of the trial court’s failure to grant him a full evidentiary hearing.  The Ohio Supreme Court refused to exercise its discretional jurisdiction to hear his appeal.  


The Cleveland Plain Dealer, pursuant to a public records request, has obtained precisely the type of information targeted by Noling’s requests for discovery and an evidentiary hearing.  Unlike the Plain Dealer, Noling could not obtain these materials through a public records request.  See State ex rel. Steckman v. Jackson, 70 Ohio St. 3d 420, 639 N.E.2d 83 (1994).  Only through the grant of discovery and/or an evidentiary hearing could Noling have developed these facts.  

On August 13, 2006, the Plain Dealer published an article and sidebars concerning Noling’s case.  (See Ex. SS.)  Noling filed a request to stay and abey his federal habeas corpus proceedings the following day, in order to exhaust newly discovered facts in the Ohio state courts.  The Warden opposed Noling’s request to stay and abey on August 28, 2006, and released a variety of documents in support of its motion in opposition.  On September 9, 2006, the Plain Dealer released numerous public records documents relating to Noling’s case.   Undersigned counsel had not seen many of these documents before released by the Plain Dealer and the Warden.  These records, in addition to those released by the Warden in federal court, necessitated counsel undertake extensive investigation before proceeding to state court.

Undersigned counsel met with trial counsel, and Noling’s postconviction counsel, to ascertain whether they had previously seen the newly discovered materials.  Trial and postconviction counsel executed affidavits identifying numerous materials that they had not seen.  (Exs. A-C.)  Noling’s investigation has revealed that several of the documents he believed the prosecution failed to provide his trial counsel were, in fact, in trial counsel’s possession.  Trial counsel failed to provide these materials to Noling’s postconviction counsel, John Gideon, when he prepared Noling’s original state court pleadings.  (See Exs. A, C.)  These materials were only recently produced.  (See Ex. A.)  There was little more Noling could do than ask for trial counsel’s file—he could not force them to turn over what he did not know existed.

Counsel’s failure to turn over the complete file is not unlike the prosecution’s failure to turn over Brady materials.  Both Strickler and Banks indicate counsel can rely on a prosecution’s assurance that he has turned over all evidence required under the law.  Banks, 540 U.S. at 693.  See also  Dobbs v. Zant, 506 U.S. 357, 359 (1993) (per curiam).   If it is reasonable to rely on a prosecution’s representation of complete disclosure, it is equally reasonable to rely on a trial attorney’s similar representation.  Further, a delay in producing relevant evidence caused by the prosecution’s erroneous “assertions that closing arguments had not been transcribed” and Dobbs’ reliance thereon was reasonable.

 Such reliance is particularly well founded given that trial counsel is ethically bound to turn over these materials.  Counsel’s trial file belongs to the client, not to the trial attorney.  See Office of Disciplinary Counsel v. Cikraji, 35 Ohio St. 3d 7, 517 N.E.2d 547 (1988) (disciplining attorney in part for refusing to turn over client’s file); Cleveland Bar Ass’n v. Johnson, 84 Ohio St. 3d 146 , 702 N.E.2d 409 (1998) (same); Cuyahoga County Bar Ass’n v. Vitullo, 86 Ohio St. 3d 549, 715 N.E.2d 1136 (1999) (same).  And, a trial attorney continues to owe an ethical duty to his client, even after the trial is over and representation has ceased.  See e.g. Damron v. Herzog, 67 F.3d 211, 214 (9th Cir. 1995).  Noling had a right to expect, when postconviction counsel requested his files from lead trial counsel, that all materials were fully disclosed.  Absent their complete disclosure, or some indication that the files released were less than complete, Noling had no way to access materials he did not know existed.

E.
The evidence could not in the exercise of due diligence have been discovered before the trial


This evidence could not have been discovered through due diligence.  There were only two potential sources for this information – the prosecution and trial counsel.  The prosecution never disclosed this evidence.  And, trial counsel failed to produce their entire files during post-conviction proceedings.

F.
This evidence is material to the issues

Noling was convicted of killing the Hartigs based on the word of two co-defendants who received sweet deals in exchange. Even absent the Brady violation and the ineffective assistance of counsel the evidence against Noling was weak. 

In 1995, no physical evidence connected Noling to these murders.  His earlier crimes were nonviolent and rather inept.  Further the prosecution’s witness’s testimony was plagued with inconsistencies.

Nonviolent and inept prior crimes

Noling was a bumbling and inept criminal in the 1990s.  He stole pennies from cars.  (Tr. 825.)  Then in early April, he robbed two elderly couples, Hughes and Murphy.  He stole a .25 caliber handgun during the Hughes robbery.  (Tr. 1043.)  During the Murphy robbery, Noling accidentally fired that gun into the floor.  (Tr.  839, 1376.)  He immediately checked on Mrs. Murphy’s well-being, who described Noling as being as scared as her. (Tr. 1370.) The prosecution argued that some four hours later Noling committed two calculated, execution-style murders.  The facts simply do not fit.  Beyond the fact that the Hartigs were elderly, as the victims in the two prior robberies, there are significant differences between the prior robberies and the Hartig murders that distinguish them.  


First, there was no violence associated with the Hughes and Murphy robberies.  Noling admits to firing his weapon during the Murphy robbery; however, it was accidental and he immediately checked on Mrs. Murphy’s well being.  (Tr. 1370.)  Mr. Murphy’s testimony supports this version of events.  He testified that Noling “evidently tripped or something.  Anyhow the gun went off[.]”  (Tr. 1376.)  While Noling carried a weapon during both robberies, he showed no inclination to harm anyone.  


Second, Noling committed both the Hughes and Murphy robberies in relative proximity to the Trandifer home.  The four youths did not drive to the crime scenes.  They robbed in their own neighborhood and ran through the woods to return home. (Tr. 835, 954.)  Meanwhile, the Hartig murders would have required the youths to drive some distance to Atwater, Ohio.  Noling had shown no proclivity to venture out of his own neighborhood to commit crimes.


Numerous other details signal that Noling did not commit these murders.  The Hartigs were found in their kitchen while the other robbery victims were placed in closets, bathrooms, or bedrooms.  (Tr. 1044, 1375.)  The phone wires were cut during the robberies (Tr. 1044), but no testimony indicated that the Hartig’s phone lines were cut.


Mr. Hartig’s wallet remained in his pocket.  Mrs. Hartig still wore her rings.  (Id. at 425.)  Cash was found in the house.  (Id. at 429.)  No small electronics were listed missing from the home.  The materials Noling stole from both the Hughes and Murphy homes were left undisturbed at the Hartig home. (See e.g. Tr. 831, 837, 953, 958, 1375-76.) 

The only similarity between the Hartig murders and the Hughes and Murphy robberies is that all of the victims were elderly.  That fact alone proves nothing.  Cf. State v. Lowe, 69 Ohio St. 3d 527, 634 N.E.2d 616, 620 (1994) (other acts evidence offered for identity must tend to show by substantial proof that the crime charged and the other act are impressed with the defendant’s ‘behavioral fingerprint.’).  

No physical evidence

Noling’s fingerprints were not found at the scene, despite the fact that the perpetrator touched many items in the Hartig’s home.  Cigarette butts found at the crime scene were not linked to Noling, or any of his alleged accomplices.  Further, the bullets used to kill the Hartigs did not match the only .25 caliber handgun definitively tied to Noling.  

There was no murder weapon introduced at trial.  And the prosecution’s witnesses could not consistently place the alleged murder weapon in Noling’s hands.  Testimony established that Noling and St. Clair committed the Hughes robbery with a sawed off shotgun and a BB gun.  (Tr. 842.)  During that robbery, Noling stole a .25 caliber automatic handgun.  (Tr. 953.)  Noling then carried, and accidentally fired, that .25 during the Murphy robbery.  (Tr. 1376.)  Investigators recovered the .25 stolen from the Hughes’ home and fired during the Murphy robbery; which was the same type of weapon used to kill the Hartigs. (Tr. 1242, 1366.)  However, this was not the weapon used to kill the Hartigs. (Tr. 1243.)


Noling’s alleged accomplices’ testimony consistently referenced their possession of only three guns: a BB gun, a shotgun, and the .25 stolen during the Hughes robbery.  (Tr. 832, 842, 949, 953, 1033-34, 1040, 1048.)  When Wolcott described the guns Noling and St. Clair carried into the Hartig home, he indicated that Noling carried the small gun that he stole at the previous robbery.  (Tr. 909.)  Similarly, Dalesandro’s inventory of the weapons carried on April 5, 1990 only accounted for three weapons.  (Tr. 1048.)  


Subsequently, Dalesandro’s testimony diverged from Wolcott’s and St. Clair’s.  Dalesandro asserted that the boys possessed two small automatic guns.  (Tr. 1066.)  Dalesandro claimed that he sold one of the small guns to Chico after the Hartig murders.  (Tr. 1059.)  However, Dalesandro testified that Noling had placed the gun he used inside the Hartig’s home in the glove box, (Tr. 1064), and Noling asked Dalesandro to sell that gun after the police released Dalesandro from jail.  (Tr. 1064.)  Dalesandro implied that it was this second gun that Noling used in the Hartig murders.  


However, there was substantial evidence that demonstrated that there was only one .25.  Wolcott does not mention a second .25.  St. Clair does not mention a second .25.  Moreover, prior to the prosecution eliciting a statement from Dalesandro that there was a fourth gun, Dalesandro had consistently maintained that they only had possession of three guns—a .25 automatic, a BB gun, and a sawed off shotgun.  (Tr. 1040, 1048.)  And, Dalesandro did not mention that second .25 automatic until February 24, 1993, years after the crime and his earlier inculpatory statements. (Tr. 1115.)  Dalesandro’s belated claims demonstrate that there was only one .25, the one the police recovered – and that weapon was not used to kill the Hartigs.


Inculpating testimony cost co-defendants nothing


At trial, Wolcott and Dalesandro maintained that they went to Atwater, that Noling and St. Clair entered the Hartig’s home, and that Noling killed Mr. and Mrs. Hartig.  Both youths gave detailed testimony about a plan, Noling’s actions, incriminating statements, and even testimony about the smell and appearance of Noling’s gun.  (See e.g., Tr. 827, 847-48, 850-51, 1035-36, 1041-42, 1050, 1053, 1054-55, 1057.)  But, this testimony did not cost Wolcott or Dalesandro a day in prison.


Wolcott received complete immunity in exchange for his testimony.  (Tr. 886-87.)  He will not be prosecuted for participating in the crimes for which Noling now sits on death row. (Tr. 886-87.)  Moreover, the prosecutor agreed to recommend that Dalesandro’s plea bargain be re-instituted if he cooperated at Noling’s trial.  (Tr. 1138.)  Re-institution of Dalesandro’s plea bargain meant that his participation in the Hartig’s deaths cost him no prison time, as that sentence ran concurrent with his aggravated trafficking sentence.  These youths had nothing to lose and everything to gain by implicating Noling in these murders.  


Inconsistencies among and between the prosecution’s witnesses


During Wolcott and Dalesandro’s initial questioning, both claimed to know nothing about the Hartig murders. (Tr.  875, 1100.)  And they continued to assert that lack of knowledge for years.  Of course, both later gave statements inculpating Noling in the Hartig murders.  

However, even as they changed their stories, the stories they told continued to demonstrate that they knew nothing about the Hartig murders.

• Wolcott could not take investigators to the Hartig’s home on Moff Road.  (Tr. 895.)

• Wolcott asked prosecutor Durst, during his statement, if he was “finally on his side.”  (Tr. 905.)

• Wolcott told investigators that he had been drinking on the day of the murders.  Wolcott described himself as “toasted,” in the back of the car “dozing off,” as “pretty drunk,” and as “wobbling and weaving.” (Tr. 910.)

• Wolcott admitted that he did not know what he was telling investigators:

For some reason I’m not sure.  Like I said, I can remember a garage but I can’t explain it to you.  Just seems like for some reason it’s another house and another dream.  I don’t know if what I’m telling you is in my mind, I mean, I’m not sure if it’s mixed with other things or not about details of the house and road and so on and so forth.  I mean, it could be some other house, some other road I have seen.  Do you know what I mean.  Just what you told me.  (Tr. 917.)

• The prosecutor determined that Dalesandro’s statement contained major omissions, was not truthful in part, and minimized his participation in the Hartig murders.  (Tr. 1008.)

• Dalesandro could not identify the Hartig’s home. (Tr. 1098.)

• Dalesandro could not pronounce Atwater.  (Tr. 1104.)

• Dalesandro could not name the road where the Hartig’s lived.  (Tr. 1109.)  

Even as they confessed to their crimes, Wolcott and Dalesandro made it clear that they did not know what they were talking about.  


Six days after the prosecutor revoked Dalesandro’s plea bargain, and the trial court sentenced him to the maximum consecutive sentence for his participation in the Hartig murders, Dalesandro’s memory became fresher and clearer than ever before.  Prior to the revocation of Dalesandro’s plea deal, Dalesandro never mentioned seeing an old man outside of the Hartig’s home, he never mentioned seeing blood on Noling’s clothes, he never mentioned seeing smoke come from Noling’s gun, and he never mentioned Chico.  (Tr. 1111-15, 1123.)  Dalesandro asserted that he kept this information from the prosecution because he did not want to get Noling into too much trouble.  (Tr. 1113, 1119.)  Dalesandro’s claim was unbelievable—having inculpated Noling in a capital murder, Dalesandro’s statements already placed Noling in serious trouble.  The more likely scenario: Dalesandro made up even more phony information in an effort to get the prosecutor to modify his sentence.  (Tr. 1010 .)

The prosecutor called Dalesandro a liar.  (Tr. 1008-09.)  Resultantly, the prosecutor revoked his plea bargain and Dalesandro received the maximum sentence available consecutive to his current sentence for aggravated trafficking.  (Tr. 1009.)  Rather than looking at five to fifteen years running concurrent with his three to fifteen years for drug trafficking, Dalesandro faced eight to thirty years.  It was only after the State sentenced Dalesandro that his memory was suddenly fine-tuned.  He made up more incriminating facts to ensure that he would re-gain his original deal with the prosecutor.

The Hartig’s murders were a whodunit.  The prosecution’s trial case was weak at best.  Thus, this evidence is material to the issues.
G.
This evidence is not merely cumulative to former evidence

No evidence was introduced at trial identical to that outlined above.  Review of the trial record reveals this motion is not cumulative of trial efforts.

H.  
This evidence does not merely impeach or contradict the former evidence



While this evidence certainly raises serious questions about the credibility of the prosecution’s witnesses, this evidence does far more than impeach or contradict evidence introduced at Noling’s trial.  Rather than attacking the claims of a single witness, this evidence shakes the very foundation of the prosecution’s case.  

Threats, fabrication, coercion are established.  False stories brought to light.  Added into the mix are two alternative suspects—one owned the right type of weapon to commit the murders, the other matched a description of someone fleeing the scene.  This is not merely impeachment evidence.  

II.
O.R.C. § 2945.70(B) – prosecutor misconduct

A.
The prosecution’s misconduct materially affected Noling’s substantial rights

The evidence delineated above is both exculpatory and impeaching under Brady.  In addition, portions demonstrate that the prosecution knowingly presented false evidence, or alternatively, failed to correct testimony it knew to be false in violation of Giglio.  For brevity, Noling incorporates the facts and arguments contained in subsection I.  

III.
Conclusion

Noling has discovered “new evidence” material to his defense, “which he could not with reasonable diligence have discovered and produced at the trial.”  See O.R.C. § 2945.79(F).  See also O.R.C. § 2945.79(B).  The prosecution withheld material exculpatory and impeaching evidence.  And, his trial attorneys failed to use, and then to turn over, exculpatory and impeaching evidence.  Under O.R.C. §§ 2945.79(B) and (F) and Ohio R. Crim. P. 33(A)(2) and (6), Noling requests that this Court grant his Motion for a New Trial.  
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� Out of an abundance of caution, Noling is simultaneously filing a Successor Postconviction Petition, a Civil Rule 60(B) motion, and a Motion for a New Trial to ensure that his claims are not procedurally defaulted.  The relevant facts supporting each pleading are identical.


� Affidavits originally filed in Noling’s federal habeas corpus litigation.  Noling v. Bradshaw, Case No. 5:04-cv-01232 (N.D. Ohio).


�  LeFever would have been an even more compelling alternative suspect but for the prosecutor’s failure to provide trial counsel with Jim Geib’s statement, indicating that he saw  a lone driver, 30 year old male w/ black hair in a blue car driving rapidly from “the general area” around the date & time that authorities determined the murder occurred. The police notes further indicate that this description matched LeFever.  (See Exs. J, K.)  jim geib & handwritten lefever notes


� Both Lehman and LeFever would have been more compelling suspects had the prosecutor disclosed all materials required under Brady.


� Affidavit originally filed in Noling’s federal habeas corpus litigation.  Noling v. Bradshaw, Case No. 5:04-cv-01232 (N.D. Ohio).
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