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Introduction.


The district court denied habeas relief to Appellant Tyrone Noling (Noling).  The court denied a COA on all of Noling’s claims.  (Ex. _________).  

Noling requests that this Court issue a COA for ____ claims raised in his habeas petition. A COA is appropriate because reasonable jurists could find the district court’s dismissal of the claims to be debatable.

This Court has jurisdiction to issue a Certificate of Appealability to Noling.

This Court has jurisdiction to issue this COA under 28 U.S.C. § 1291 and § 2253.  See also Fed. R. App. P. 22(b); Article III, United States Constitution.  Under 28 U.S.C. § 2253(c)(1)(A), a COA must issue before an appeal may be taken to the court of appeals.  See also Fed. R. App. P. 22(b).  In Lyons v. Ohio Adult Parole Authority, this Court held that the district court can—and should—issue the COA in the first instance.  105 F.3d 1063, 1073 (6th Cir. 1997).  Indeed, the federal appellate rules indicate that an appellant must first request a COA in the district court.  Fed. R. App. P. 22(b).  However, in this case, the district court denied a COA on all of the issues raised in Noling’s habeas petition.  This Court has jurisdiction to issue this certificate of appealability under 28 U.S.C. §§ 1291 and 2253.  See also Fed. R. App. P. 22(b); U.S. Const. Art. III.  

Noling must demonstrate a substantial showing of the denial of a constitutional right.


The Supreme Court reiterated the standard for granting a COA in Miller-El v. Cockrell, 537 U.S. 322 (2003).  The Court determined that, when evaluating the request for a COA, the court “should limit its examination to a threshold inquiry into the underlying merit of [the] claims.”  Id. at 327 (citing Slack v. McDaniel, 529 U.S. 473, 481 (2000)). 

[W]e reiterate that a prisoner seeking a COA need only demonstrate a “substantial showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2).  A petitioner satisfies this standard by demonstrating that jurists of reason could disagree with the district court’s resolution of his constitutional claims or that jurists could conclude the issues presented are adequate to deserve encouragement to proceed further.

Id.

While the COA determination under § 2253(c) requires an overview of the habeas claims and a general assessment of their merits, it “does not require full consideration of the factual or legal bases adduced in support of the claims.”  Miller-El, 537 U.S. at 336.  Thus, the district court’s final decision on the merits of the claims is not determinative of their appealability.  “[A] COA determination is a separate proceeding, one distinct from the underlying merits….The question is the debatability of the underlying constitutional claim, not the resolution of that debate.”  Id. at 342.


A COA does not require a showing that the appeal will succeed.  “Accordingly, a court of appeals should not decline the application for a COA merely because it believes the applicant will not demonstrate an entitlement to relief.”  Id.  The petitioner “has already failed in that endeavor.”  Id. (quoting Barefoot v. Estelle, 463 U.S. 880, 893, n.4.  A petitioner must show only that the claim is debatable among reasonable jurists, not that some jurists might grant the petition for habeas relief.  Miller-El, 537 U.S. at 338.  

However, Noling’s request for a COA requires a higher level of review.  The Supreme Court long has recognized that capital cases demand heightened standards of reliability because of the unique severity and finality of the death penalty.
  

Noling can demonstrate that his constitutional claims meet the requisite standard, i.e., a substantial showing of the denial of a constitutional right, for a COA.  In light of the Supreme Court’s persistent admonitions beckoning for caution in death penalty cases, this Court should grant Noling’s requested certificates of appeal. 

Statement of Facts and Case.


Insert statement of facts….


Noling was convicted of ________.  The trial court imposed a death sentence following the jury’s recommendation.  Noling’s convictions and death sentence were affirmed on direct review. ___________ (See Exs. ________).  The Supreme Court denied the petition for writ of certiorari. __________  (See Ex. ___).

Noling sought state post-conviction relief under O.R.C. § 2953.21.  The trial court denied relief after a truncating hearing where Noling was only permitted to present “newly discovered evidence.” (See Ex. ____).  Noling appealed to the Portage County Court of Appeals, which affirmed. State v. Noling, 2003 Ohio 5008 (Ohio Ct. App. Sept. 19, 2003). (See Ex. ___).  The Ohio Supreme Court declined jurisdiction.  __________ (See Ex. _____).  State v. Noling, 802 N.E.2d 154 (Ohio 2004).

Noling filed a petition for writ of habeas corpus with the United States District Court for the Northern District of Ohio.  (Ex. ____).  The district court denied Noling’s habeas petition.  (Ex. _____).  


During the pendency of his habeas petition, Noling obtained new evidence supporting claims of innocence, ineffective assistance of counsel and violations of Brady v. Maryland, 373 U.S. 83 (1963).  Twice the district court denied Noling’s request to stay and abey his habeas proceedings pending exhaustion of these new facts in state court.  (Dkt. 80, 90)
Noling filed a successor postconviction petition and new trial and Rule 60(b) motions in the Portage County, Ohio Court of Common Pleas, along with requests for discovery and funding for expert assistance on November 3, 2006.  That court dismissed Noling’s pleadings on April 24, 2007.  State v. Noling, Case no. 95-CR-220, slip opin. (Portage C.P. Apr. 24, 2007).  Noling timely filed his Notice of Appeal to the Eleventh District Court of Appeals in Ohio.  _____________
Out of an abundance of caution, to ensure his pleading was timely filed, Noling filed a request to file a successor habeas petition with this Court on August 6, 2007.  Noling v. Bradshaw, Case No. 07-3989.   


Noling timely filed his notice of appeal.  Because the district court did not grant a certificate of appealability, he must request a COA with this Court.  Fed. R. App. P. 22(b)(1). This motion is filed in support of Noling’s request for a COA. 

Grounds for relief for which this Court should grant a COA:

Claim 1:  Tyrone Noling is actually innocent of Bearnhardt and Cora Hartig’s murders.  His convictions and death sentence violate his rights to due process and against cruel and unusual punishment.  U.S. Const. Amends. VIII, XIV.

Tyrone Noling is actually innocent of Cora and Bearnhardt Hartig’s murders.


Noling did not kill Bearnhardt and Cora Hartig.  His convictions and death sentence violate his rights under the Eighth and Fourteenth Amendments to the United States Constitution.

A neighbor discovered the Hartigs shot to death in their kitchen.  (T.p. 653, 659)  Noling’s fingerprints were not found at the Hartig scene, despite the fact that the perpetrator touched many items in the Hartigs’ home.  (ROW Apx. Vol. 8, p. 42)  Cigarette butts found at the crime scene were not linked to Noling, or any of his alleged accomplices.  (ROW Apx. Vol. 8, p. 43-47)  Further, the bullets used to kill the Hartigs did not match the only .25 caliber handgun definitively tied to Noling.  (ROW Apx. Vol. 8, p. 48)  


The only credible evidence linking Noling to the Hartig murders was his alleged accomplices’ testimony, Butch Wolcott and Joseph Dalesandro, as well as the improper use of Gary St. Clair’s prior inconsistent statement, which was read into evidence in its totality after he recanted on the stand.  With the filing of Noling’s first state postconviction petition, and Wolcott and Dalesandro’s recantations, the prosecutor’s weak case went from bad to worse.

There was no murder weapon introduced at trial.  And the prosecution’s witnesses could not consistently place the murder weapon in Noling’s hands.  Investigators recovered the .25 caliber handgun Noling stole during the first robbery and accidentally fired during the second robbery, but it was not used to kill the Hartigs. (T.p. 1243; ROW Apx. Vol. 8, p. 48)


Noling’s accomplices’ testimony consistently referenced their possession of only three guns: a BB gun, a shotgun, and the .25 caliber handgun stolen during the first robbery.  (T.p. 832, 842, 949, 953, 1033-34, 1040, 1048)  Later, however, Dalesandro’s testimony diverged from Wolcott’s and St. Clair’s.  Dalesandro asserted that the youths actually possessed two small automatic guns.  (T.p. 1066)  Dalesandro claimed that he sold one of the small guns to Garcia after the Hartig murders.  (T.p. 1059)  However, Dalesandro testified that Noling had placed the gun he used inside the Hartig’s home in the glovebox, (T.p. 1064), and Noling asked Dalesandro to sell that gun after the police released Dalesandro from jail.  (T.p. 1064)  Dalesandro implied that it was this second gun, never recovered, that Noling used in the Hartig murders.  It is important to note, however, that Dalesandro did not mention that second .25 caliber automatic until February 24, 1993, years after the crime and his earlier inculpatory statements. (T.p. 1115)  Even more significant is the newly discovered evidence that Dalesandro’s car was searched when he was arrested—and no weapon was found—rendering his claim of a jail-time call from Noling wholly unbelievable.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. SS)
Butch Wolcott


In 1991 or 1992 Ron Craig manipulated Wolcott into falsely inculpating Noling.  (ROW Apx. Vol. 8, p. 72) Wolcott was brought in for questioning, again.  Wolcott’s father was not permitted to remain.  (Id. at 73-74)  Wolcott sat alone in an interrogation room with Craig as he fed Wolcott a pack of lies.  Craig told Wolcott that a man on a telephone pole witnessed the murders and could place the youths at the scene.  (See id. at 73)  He told Wolcott the police had his DNA matched to a cigarette found at the crime scene.  (Id. at 74)  He told Wolcott he failed a polygraph examination.  (Id. at 73)  He threatened Wolcott with jail for the rest of his life.  (Id.)  Craig then told Wolcott that he blocked out memories of the Hartig murders.  


Craig brought in Dr. Grzegorek, a psychologist, to assist in convincing Wolcott that he had repressed memories of the crime.  (Id. at 74)  When Wolcott questioned the testing, and the doctor’s evaluation, Craig threatened to take away the immunity offer.  (Id. at 74-75)  With immunity constantly hanging over his head, Wolcott worked with Craig to give him the story he wanted.  (Id. at 74)

Craig drove Wolcott to the Hartigs’ home in Atwater, pointing it out.  (Id. at 74)  Craig showed Wolcott calendars and suggested:

[W]hen things happened; he suggested the answers to questions about the route to Atwater, about guns and who had guns and who loaded guns and how; about the woman and man at the house; about hearing shots and about smelling gun smoke;  about how Tyrone Noling and Gary St. Clair acted; and about the color of the house[.]

(Id.)  Wolcott was questioned over and over, oftentimes these conversations were unrecorded.  (Id.)  Facial cues from Craig and the prosecutor told Wolcott when they were satisfied with his response; if they were not, they would suggest a different answer until Wolcott agreed to their version of events.  (Id. at 74-75)


Wolcott’s testimony was not based on his own personal knowledge.  (Id. at 75-76)   Craig and the prosecutor told him everything he was to say.  (Id. at 75-76)  They convinced Wolcott that he was involved in the murders and that he had suppressed his memories.  (Id.)  Brainwashed into believing he was involved, and constantly threatened with a loss of immunity and life in prison, Wolcott testified falsely at Noling’s trial.  (Id. at 76)

There was a reason Craig began his efforts to coerce testimony inculpating Noling with Wolcott.  Wolcott was the youngest, only fourteen in 1990.  (ROW Apx. Vol. 8, p. 71)  His youth and immaturity made him vulnerable to Craig’s overreaching tactics.  And once Wolcott fell, Craig knew he could convince the other youths to pony up false stories to save their hides.

Joseph Dalesandro


Dalesandro was just past his eighteenth birthday when the Hartigs were murdered.  He proclaimed his innocence of these crimes, but no one believed him.  (ROW Apx. Vol. 8, p. 389-90) His attorney told him to plead guilty or face the electric chair.  (Id.)  And his parents begged him to take the deal.  (Id.)  


Craig used tactics similar to those used on Wolcott.  Craig told Dalesandro about the murders and showed him information.  (Id. at 390)  He yelled and screamed at Dalesandro when Dalesandro told him the truth, that he was not involved in the murders.  (Id.)  Ultimately, he bullied Dalesandro into falsely inculpating Noling.


At Dalesandro’s plea hearing in June of 1995, Dalesandro told the judge that the prosecutor was putting words in his mouth and making him say things that were not true.  (Id. at 391)  As a result, Dalesandro lost his deal.  But looking at decades of prison time, Dalesandro came back to the prosecutor with an even better story.

Gary St. Clair

St. Clair was the last of the three youths to inculpate Noling in these crimes.  But he was stronger than Wolcott and Dalesandro—he recanted prior to trial and again on the stand.  He told Noling’s jury his inculpatory statements were a lie when called to testify.  (See e.g. T.p. 961-62; ROW Apx. Vol. 8, pp. 54-70)

Prior to  trial, St. Clair recanted his inculpatory statements.  (ROW Apx. Vol. 7, p. 171-73; ROW Apx. Vol. 8, pp. 54-70)  Then, at trial, he testified that he did not go to Atwater, that he did not participate in the Hartig murders, and that he had no knowledge of any involvement by Noling.  (T.p. 961-62, 965-66, 969, 972, 997-1000)  St. Clair continues to assert that his testimony was truthful.  (ROW Apx. Vol. 8, p. 51)   

St. Clair received help in developing his statement incriminating Noling.  (T.p. 998)  St. Clair talked with Craig numerous times prior to giving his statement to the authorities.  (Id.)  During these meetings, Craig showed him pictures of the crime scene and told him what had happened in Atwater.  (Id.)  St. Clair read the discovery in the case and showed it to other inmates.  (T.p. 1001)  Finally, St. Clair’s attorneys went over what he was to say before he gave his incriminating statement.  (T.p. 999)


During his testimony, St. Clair steadfastly maintained that he, Noling, Dalesandro, and Wolcott did not commit the Hartig murders.  He indicated that he created his statement, with help, to protect his own life.  St. Clair was afraid of a death sentence.  (T.p. 997)  He admitted to a crime that he did not commit because he feared that possibility.  Most shocking, however, is St. Clair’s claim that he did all of this with help.  Despite St. Clair’s contentions, the prosecution used his prior inconsistent statement improperly, as substantive evidence of Noling’s guilt.  

St. Clair asserts that he was intimidated into making inculpatory statements and pleading guilty.  (ROW Apx. Vol. 8, p. 51-52) But rather than pleading out of guilt, St. Clair pled guilty out of fear.  (ROW Apx. Vol. 8, p. 51-53)  St. Clair’s attorneys told him that because he had no alibi, he would be convicted and serve a life sentence or be executed for the Hartig murders.  (ROW Apx. Vol. 8, p. 51)  His attorneys urged him to take a deal.  (ROW Apx. Vol. 8, p. 51-53)  His parents pled with him to do the same.  (ROW Apx. Vol. 8, p. 51-52)  

So St. Clair reviewed videotapes, pictures, statements, and reports, and spoke with Craig about the murders.  (ROW Apx. Vol. 8, p. 52)  Then, out of fear of the electric chair—a fear exploited by the prosecution—St. Clair told a false story of Noling’s involvement in these crimes.  (ROW Apx. Vol. 8, p. 50-53)  

2.2
The bumbling thief, checking on his victim’s well-being

Even before the youths’ recantations, the prosecutor’s 1995 case against Noling was weak.  This is why the prosecution introduced extensive testimony relating to two robberies committed by Noling.  But Noling was, at best, a bumbling and inept thief in the 1990s.  In early April, he robbed two elderly couples.  In addition to electronics and cash, Noling stole a .25 caliber handgun during the first robbery.  (T.p. 1043)  During the second robbery, Noling accidentally fired that gun into the floor.  (T.p.  839, 1376)  He immediately checked on Mrs. Murphy’s well-being, who described Noling as being as scared as her.  (T.p. 1370)  The prosecution continues to argue that some four hours later Noling committed two calculated, execution-style murders.  But the facts have never fit.

2.2.2
The two earlier robberies simply do not match up

Beyond the fact that the Hartigs were elderly, as were the victims in the two prior robberies, there are significant differences between the prior robberies and the Hartig murders that distinguish them, including:

•there was no violence associated with the two robberies; 

•Noling committed both robberies in close proximity to the Trandafir home.  The four youths did not drive to the crime scenes.  They robbed in their own neighborhood and ran through the woods to return home. (T.p. 835, 954);

•the Hartigs were found in their kitchen while the other robbery victims were placed in closets, bathrooms, or bedrooms.  (T.p. 1044, 1375); 

•the phone wires were cut during the robberies (T.p. 1044), but no testimony indicated that the Hartigs’ phone lines were cut; 

•Mr. Hartigs’ wallet remained in his pocket.  (ROW Apx. Vol. 8, p. 424),  Mrs. Hartig still wore her rings (id. at 425), cash was found in the house  (id. at 429), and no small electronics were listed missing from the home.  The materials Noling stole during both robberies were left undisturbed at the Hartig home. (See, e.g., T.p. 831, 837, 953, 958, 1375-76) 

2.4
Inculpating testimony cost co-defendants nothing


Dalesandro could make these claims with impunity.  This testimony did not cost him or Wolcott a day in prison.  The prosecution agreed to recommend that Dalesandro’s plea bargain be re-instituted if he cooperated at Noling’s trial.  (T.p. 1138)  Reinstitution of Dalesandro’s plea bargain meant that his participation in the Hartigs’ deaths cost him no prison time, as that sentence ran concurrently with an unrelated aggravated trafficking sentence.  Moreover, Wolcott received complete immunity in exchange for his testimony.  (T.p. 886-87)  He will never be prosecuted for participating in the crimes for which Noling now sits on death row.  (T.p. 886-87)  These youths had nothing to lose and everything to gain by implicating Noling in these murders.  

2. 5
Lies, lies, and more lies


During Wolcott and Dalesandro’s initial questioning, both claimed no knowledge of the Hartig murders.  (T.p.  875, 1100)  And they continued to assert that lack of knowledge for years.  Of course, both later gave statements inculpating Noling in the Hartig murders.  

However, even as they changed their stories, they continued to demonstrate that they knew nothing about the Hartig murders:

•Wolcott could not take investigators to the Hartigs’ home on Moff Road.  (T.p. 895)

•Wolcott asked prosecutor Durst, during his statement, if he was “finally on his side.”  (T.p. 905)

•Wolcott told investigators that he had been drinking on the day of the murders.  Wolcott described himself as “toasted,” in the back of the car “dozing off,” as “pretty drunk,” and as “wobbling and weaving.” (T.p. 910)

•Wolcott admitted that he did not know what he was telling investigators:

For some reason I’m not sure.  Like I said, I can remember a garage but I can’t explain it to you.  Just seems like for some reason it’s another house and another dream.  I don’t know if what I’m telling you is in my mind, I mean, I’m not sure if it’s mixed with other things or not about details of the house and road and so on and so forth.  I mean, it could be some other house, some other road I have seen.  Do you know what I mean.  Just what you told me.  (T.p. 917)

•the prosecution determined that Dalesandro’s statement contained major omissions, was not truthful in part, and minimized his participation in the Hartig murders.  (T.p. 1008)

•Dalesandro could not identify the Hartigs’ home. (T.p. 1098)

•Dalesandro could not pronounce Atwater.  (T.p. 1104)

•Dalesandro could not name the road where the Hartigs’ lived.  (T.p. 1109)  


Six days after the prosecution revoked Dalesandro’s plea bargain, and the trial court sentenced him to the maximum consecutive sentences for his participation in the Hartig murders, Dalesandro’s memory became clearer than ever before.  Prior to the revocation of Dalesandro’s plea deal, Dalesandro never mentioned seeing an old man outside of the Hartigs’ home, he never mentioned seeing blood on Noling’s clothes, he never mentioned seeing smoke come from Noling’s gun, and he never mentioned Chico Garcia.  (T.p. 1111-15, 1123)  Dalesandro asserted that he kept this information from the prosecutor because he did not want to get Noling into too much trouble.  (T.p. 1113, 1119)  Dalesandro’s claim was unbelievable—having inculpated Noling in a capital murder, Dalesandro’s statements placed Noling in serious trouble.  The more likely scenario: Dalesandro made up more phony information in an effort to get the prosecutor to modify his sentence.  (T.p. 1010; Apx. Vol. 8, pp. 389-91)
2.6
The killer knew the Hartigs

The crime scene becomes more relevant after review of Wolcott, Dalesandro, and St. Clair’s affidavits in Noling’s first postconviction petition.  Rather than a home invasion/robbery by two bumbling teens, the evidence points to a crime committed by a perpetrator who knew the Hartigs.   (See e.g. ROW Apx. Vol. 8, pp. 392-455; State’s Ex. 37; T.p. 738-39)  A platter of potato chips sat on the kitchen table, as if the Hartigs were entertaining a guest.  (ROW Apx. Vol. 8, p. 393)  Several shell casings were found on or near the kitchen table, along with a bullet hole in the kitchen chair, suggesting the parties were seated around that table.  (ROW Apx. Vol. 8, p. 401, 423-24; T.p. 739)  

Mr. Hartigs’ wallet remained in his pocket.  (ROW Apx. Vol. 8, p. 424)  Mrs. Hartig still wore her rings.  (Id. at 425)  Cash was found in the house.  (Id. at 429)  No small electronics were listed missing from the home.  

The only obvious disturbance in the home—papers were strewn about, which  the crime scene photographs and videotape depict.  Moreover, a spent shell casing was found under papers, demonstrating that the perpetrator searched the Hartigs’ home after the murders.  (ROW Apx. Vol. 8, p. 446)  

Dr. Cannone’s (the Hartigs’ doctor) statement to the police is very significant in light of the crime scene.  Dr. Cannone indicates that Mr. Hartig was concerned about a debt owed to him by his insurance agent.  (ROW Apx. Vol. 8, p. 260-61) (see attached Ex. B)  Dr. Cannone spoke to Bearnhardt Hartig on April 4, 1990.  (Id. at 260)  Hartig indicated he thought the call from Cannone might be from his insurance agent.  (Id.)  Hartig stated that he was worried about a $10,000 loan given to the insurance agent.  (Id.)  Hartig told Cannone he intended to call his agent after they got off the phone and to meet with him before the weekend.  (Id.)  Dr. Cannone’s statement does not identify this agent.

Lehman, one of the Hartigs’ insurance agents, noted that he had owned a .25 caliber handgun when questioned by police.  (ROW Apx. Vol. 8, p. 279)  However, Lehman claimed he sold it to an unknown person on an unknown date.  (Id.)  The newly discovered evidence relating to Lehman further strengthens his position as a suspect.  He not only owned the right caliber of weapon to have killed the Hartigs—he owned the right model.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. AA) (see attached Ex. I)  And, his earlier protestations prove false, Lehman did not sell that weapon 

when he claimed to have done so.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. UU)  The crime scene takes on new meaning in light of these facts.  

3.
Tyrone Noling is actually innocent of the Hartigs’ murders

Noling has consistently maintained his innocence.  And he provided strong support for his claim years ago through Wolcott, Dalesandro, and St. Clair’s affidavits.  The loss of Dalesandro and Wolcott is significant—it bolsters Noling’s position while at the same time undermining the prosecutor’s case.  

The newly discovered evidence that comprises this second habeas petition shatters whatever remains of the prosecution’s case:


•there was no second .25-caliber handgun;


•more evidence that witnesses were coerced into incriminating Noling;


•Wolcott never repressed memories of this crime—he made it up;


•Noling had no knowledge of these crimes before the media publicized them; and

•Wolcott never confessed a murder to anyone.

 And, two viable alternative suspects, both with a potential motive to kill the Hartigs come clearly into the picture.  LeFever matched the description, given by a disinterested witness, of a man fleeing the scene of the crime on the day and around the time the Hartigs were killed.  And Lehman owned not just the right caliber of weapon, but the right model as well.  

But for the errors of the defense counsel and the prosecution, no reasonable factfinder would have found Noling guilty.  His convictions and death sentence violate the Eighth and Fourteenth Amendments to the United States Constitution.

Second Ground for Relief

Tyrone Noling is entitled to habeas relief because his trial attorneys were ineffective.  U.S. Const. amends. VI and XIV.


Noling’s trial counsel were ineffective.  They had in their possession important evidence that they failed to use.  And because the State’s case against Noling was weak, the presentation of this evidence would have made a difference at trial—providing reasonable doubt for the jury.  The unused evidence falls into three categories:  (1) evidence of alternative suspects; (2) witnesses whom should have been called; and (3) evidence that would have impeached inconsistent State’s witnesses.  Noling’s trial counsel’s failures violated his Sixth and Fourteenth Amendment rights.  

1.  
Alternative suspects


Mere days before the murders, Mr. Hartig spoke with Dr. Cannone on the phone.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. L)
  (see attached Ex. B) Mr. Hartig told Dr. Cannone that he was upset about a loan he had given to his insurance agent on which the agent had defaulted.  Mr. Hartig told Dr. Cannone that he intended to call the insurance agent and demand immediate payment.  


Dr. Cannone reported this exchange to law enforcement, and Noling’s trial counsel had that report.  Also in trial counsel’s possession were two crime scene reports, the details of which strongly indicate that the Hartigs knew the perpetrator.  The reports detailed that Mr. and Mrs. Hartig were both sitting at the kitchen table when shot.  (Id. at Ex. CC, p. 2, DD, p. 3) (see attached Exs. F, G)  It also appeared that there had been another person sitting at the table facing the door and the Hartigs.  (Id.)  The report indicated that there was no sign of alarm or struggle.  (Id.)  According to the report Mr. Hartig’s wallet was still on him and contained cash.  (Id. at Ex. CC, p. 3)  (see attached Ex. F) And, Mrs. Hartig was still wearing a ring.  (Id. at Ex. CC, p. 2) (see attached Ex. F)

It appeared, according to the reports, that Mr. Hartig had been outside working in the yard.  (Id. at Ex. CC, p. 1-2, Ex. DD, p. 3) (see attached Exs. F, G)  His lawn mower was parked outside.  (Id.)  His lime spreader was by the driveway with the top open and a shovel by a pile of lime—indicating that he was filling the spreader.  (Id.)  Mr. Hartig’s coat and gloves were found inside the garage, on a wood box near the entrance to the kitchen.  (Id.)  These facts paint a picture of Mr. Hartig working out in the lawn, when someone he knew arrived, and he walked inside—taking off his coat and gloves on the way—to talk to the visitor with his wife at the kitchen table.  One of the crime scene reports even states “[t]he crime scene indicates that Bearnhardt, Cora, and the assailant were all sitting down in the dining area.”  (Id. at Ex. DD, p. 3) (see attached Ex. G)

Additionally, the reports give no indication that the perpetrator was there to steal valuables.  As noted above, Mr. Hartig still had his wallet and Mrs. Hartig was still wearing her ring.  In the master bedroom, there was a chest of drawers that someone had entered.  That chest contained jewelry and ring boxes.  (Id. at Ex. DD, p. 2-3)  (see attached Ex. G)  While the report noted that some of the ring boxes were empty, it seems unlikely that anything was taken as there was still “a lot of jewelry” in the drawer.  (Id.)  In fact, police could not confirm that anything was missing from the home.  However, it was clear that a “desk had been ransacked and there were papers on top of it and on the floor.”  (Id. at Ex. CC, p. 3)  (see attached Ex. F)  There was also a lock box on top of the desk that police later learned should have been in the bedroom closet.  (Id.)  The police noted that the bedroom closet door had been slid open “indicat[ing] someone had been looking for something.”  (Id. at Ex. DD, p. 3)  (see attached Ex. G)  Crime scene expert Gary Rini has confirmed that the reports strongly suggest the Hartigs knew their assailant.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. W)


A review of these crime scene reports, in conjunction with Dr. Cannone’s statement to police, makes both of the Hartigs’ insurance agents viable suspects.  And there was even more evidence pointing to them.  Trial counsel had in their possession documentation that Lehman owned a .25 caliber Titan handgun.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. AA) (see attached Ex. I) According to BCI, this was one of only four brands of guns that could have been the murder weapon.  (T.p. 1243)


Trial counsel also had documentation that LeFever always conducted business at the Hartigs’ kitchen table.  LeFever said so himself in his interview with law enforcement.  (Id. at Ex. B)  Trial counsel were further aware that police were suspicious enough of LeFever that they mirandized him before questioning.  (Id.)  


Moreover, it is likely that Lehman and/or LeFever would have known that the Hartigs kept large amounts of cash in their home.  Dr. Cannone told law enforcement that up until shortly before the murder, the Hartigs kept all of their money, in cash, in a heating vent in the basement in lieu of having a bank account.  (Id. at Ex. L, p. 2)  (see attached Ex. B)  He also told law enforcement that Mr. Hartig gave his insurance agent the $10,000 he loaned him in cash.  (Id.)  Thus, not only had the insurance agent defaulted on his loan from the Hartigs, but he also may have known that they kept large sums of cash in their home—giving him even greater motive to ransack the house.  Trial counsel should have tied these facts into the crime scene report, which noted that, in addition to the house being ransacked, as though someone was looking for something, there was a lock box sitting on top of the desk that should have been in the bedroom closet.  (Id. at Ex. CC, p. 3) (see attached Ex. F)

Not only did Noling not know the Hartigs as it appears the perpetrator did, but his previous robberies looked nothing like this crime.  Noling was hardly a skilled thief.  In his previous robberies, he sought out obvious valuables—cash, jewelry and electronics.  (T.p. 830-31, 836-37, 953, 958, 1038)  He never went through paperwork—he looked only for obvious items to steal and sell for cash.  And none of his previous crimes were violent.


Noling’s trial counsel told the jury in opening statement, “[w]hat we’re here to argue about is who committed these crimes,” (T.p. 642-43), and “…we’re here to dispute that Tyrone Noling had anything to do with the homicides of these folks” (T.p. 645)  Yet, they gave the jury no evidence to back up their argument.  Trial counsel should have investigated and presented the relevant crime scene evidence as well as information relating to Lehman and LeFever.  

2.  
The case against Noling was fabricated


Trial counsel possessed information that should have led them to pursue a fabrication defense.  During the initial investigation of these murders in 1990, no one implicated Noling.  Dalesandro, Wolcott, and St. Clair denied any knowledge of, or participation in, the crime.  It was not until the prosecutor’s office took over the investigation in 1992 that a case began to be built around Noling.  Prosecutor’s investigator Ron Craig headed the investigation.  And, the office hired a psychologist, Dr. Alfred Grzegorek, to work with Butch Wolcott.  These two men convinced Wolcott to implicate Noling in the murders.  

2.1
Ron Craig


Despite significant evidence that the case against Noling was fabricated by the prosecutor’s office, trial counsel failed to pursue such a defense.  


During the initial investigation of the murders in 1990, nothing and no one implicated Noling in the crime.  Dalesandro, Wolcott, and St. Clair all denied any involvement in or knowledge of the crime—this fact was used by counsel at trial.  But there was additional evidence—not used by trial counsel—that indicated that there was nothing pointing to Noling in 1990.  Yet, in 1992, when Ron Craig took over the investigation, everything changed.  Suddenly, witnesses changed there stories, and there was a case against Noling.  


Jill Hall spoke to law enforcement in 1990.  She told them that “Wolcott had talked to her ‘about some of the robberies’ Noling and his pals ‘did in Alliance.’”  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. JJ)  (see attached Ex. P)  The report says nothing about a murder.  Likewise, law enforcement also questioned Julie Mellon at that time.  That report does not mention a murder either.  (Id. at Ex. U)  (see attached Ex. O)  It is simply inconceivable that either of those individuals would have told law enforcement that Noling was involved in a murder and officers would have failed to note that in their reports.  Normal investigative procedure, in fact, would have necessitated such an important piece of information to be written down.  (Id. at Ex. W)


By 1992 both Hall and Mellon had different stories.  When Ron Craig became involved, both stated that Wolcott had told them about a murder, not just robberies.  (Id. at Ex. KK, V) (see attached Exs. Q, R)

The changes to Hall’s and Mellon’s stories parallel the changes in Dalesandro, Wolcott, and St. Clair’s statements that occurred in 1992 when Craig became involved and which were detailed in Noling’s original habeas petition.  Having had in their possession Hall’s and Melon’s 1990 statements, trial counsel should have presented this information to the jury and made the connection that Craig coerced witnesses into incriminating Noling in the Hartig murders.  


It is not as if trial counsel were unaware of the way in which Craig created this case.  St. Clair’s April 15, 1993 statement makes clear what had occurred.  St. Clair indicated that Craig threatened to have the Murphy’s testify that he, along with Noling, robbed them.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. EE)
  This was patently untrue.  The record is clear that Noling committed that robbery alone.  Trial counsel thus had in their possession evidence of a clear threat from Craig to fabricate evidence against St. Clair unless he cooperated.  


St. Clair would have been particularly susceptible to such tactics, and trial counsel knew this.  They had a March 12, 1993 competency evaluation of St. Clair.  The report shows that St. Clair was in developmentally handicapped classes and had borderline intellectual functioning with a full scale IQ of 76.  (Id. at Ex. FF, pp. 4, 6-7)  Dr. Ofshe, a preeminent false confession expert has affied that such deficits would have made St. Clair more susceptible to Craig’s coercive tactics.  (Id. at Ex. GG)  (see attached Ex. N)  


Craig created the case against Noling—this is what the evidence possessed by trial counsel strongly suggested.  The evidence is exculpatory, yet Noling’s trial counsel did nothing with it.  There was no excuse for their failure to do so.  

2.2
Dr. Grzegorek

In 1992, the prosecutor’s office had Butch Wolcott meet with psychologist Dr. Alfred Grzegorek on several occasions.  Trial counsel were in possession of three letters written by Dr. Grzegorek to the prosecutor’s office in which he evaluated Wolcott.  


Dr. Grzegorek first wrote that he believed Wolcott had repressed his memories of the crime.  He stated, “He has indicated to you questions as to whether or not he is remembering the events correctly or whether he made them up, he continues to question his own culpability in the robbery and murders, and overall, he is not certain as to whether or not what he is remembering is real or part of ‘going crazy.’”  (Id. at Ex. HH)  (see attached Ex. S)  Dr. Grzegorek attributed the supposed repression to Wolcott’s sexual abuse.  (Id.)


Dr. Ofshe, however, has unequivocally stated that that Dr. Grzegorek’s “explanation that Wolcott’s inability to remember any involvement in the murders is because he repressed these memories…is utter nonsense.”  (Id. at Ex. GG, p. 2) (see attached Ex. N)   He goes on to say that memory suppression is little more than “rank speculation” that “has been rejected by the scientific community.”  (Id.)  Dr. Ofshe ultimately concluded that Wolcott was manipulated through an offer of immunity and psychological coercion.  (Id.)  This explanation is supported by evidence that the prosecutor’s office coerced others into incriminating Noling.  There is evidence that St. Clair was manipulated through threats (see Section 2.1) as well as evidence that Kenneth Garcia was pressured.
  Dr. Grzegorek did not help retrieve Wolcott’s repressed memories.  He only “rationalize[d] the creation of beliefs that benefited Wolcott.”  (Id.)  


Moreover, Dr. Grzegorek himself cautioned that Wolcott may fabricate information to placate the investigators.  Dr. Grzegorek wrote, “I would strongly caution that the continued interviews and examinations with him be done in a firm but non-pressured fashion since I believe he may either become more obstinate if overly pressured or will produce information to simply satisfy demand and that the information produced will not be able to be verified through other sources.”  (Id. at Ex. HH, p. 3-4)  (see attached Ex. S)  This is, exactly what occurred.  Wolcott has affied that the prosecution used high pressure tactics to coerce him into incriminating Noling. (ROW Apx. Vol. 8, p. 72)   

Almost three and a half years later, Dr. Grzegorek wrote another letter to the prosecutor’s office regarding Wolcott.  This time he noted that Wolcott’s memory was “more complete today then it was in 1992.”  (Id. at Ex. II, p. 1)  (see attached Ex. U)  Dr. Grzegorek recounted his discussion with Wolcott, stating that Wolcott had only begun to believe in the last six or seven months, “that it did happen the way I remember,” and that it was “still very hard to realize that it’s true.”  (Id.)  When Dr. Grzegorek asked Wolcott if he was bothered by what had happened and what was continuing to go on, Wolcott responded “I need for this to be over…”  (Id. at p. 2) 


Wolcott was the State’s key witness.  Dr. Grzegorek could have been put on the stand by the defense to attack Wolcott’s testimony as Dr. Grzegorek himself had warned the prosecutors that pressuring Wolcott could lead to fabricated responses.  Presenting Dr. Grzegorek with evidence of the prosecution’s coercive tactics could have resulted in compelling evidence to undermine Wolcott’s testimony.  Furthermore, trial counsel should have used Dr. Grzegorek’s letters to cross-examine Wolcott.  The letters provide reason to doubt the reliability of Wolcott’s testimony.  Competent counsel, in possession of those letters, would have used the information contained in them to defend Noling.   


Moreover, an expert in false confessions and coerced confessions such as Dr. Ofshe could have dismantled the State’s assertion that Wolcott initially denied knowledge of the murders because he had repressed his memories.  

2.3
Conclusion

For two years, from 1990 to 1992, there was no case against Noling.  Nothing and no one implicated him in the Hartig murders.  The Portage County Sheriff’s Office had looked at him, but did not consider him a suspect.  It was not until the prosecutor’s office took over the investigation that Noling became a suspect.  Ron Craig built the case by coercing witnesses.  There was evidence of this available to trial counsel, but they failed to follow up on it or present it to the jury.  

3.
Inconsistent witnesses


Trial counsel had documentation of numerous inconsistent statements by State’s witnesses.  Despite having this information, they failed to utilize it to impeach those witnesses.  

3.1
Jill Hall

In 1990, Jill Hall told law enforcement that Wolcott had confessed to her that he, Noling, St. Clair, and Dalesandro had committed robberies in Alliance.  By 1992, Hall changed her story—telling investigators that Wolcott confessed to her that he and Noling were involved in murders in Atwater.  (Id. at Ex. KK)  (see attached Ex. Q) Her version of who was involved in those murders changed between 1992 and 1995.  In 1992, she told investigators that Noling, St. Clair, Wolcott, Wolcott’s brother, and some other guy went to Atwater.  (Id. at p. 2)  At Noling’s trial, she said that it was Noling, St. Clair, Wolcott, and Dalesandro who went to Atwater—a version that fit the State’s theory of the case.  (T.p. 927)  At trial, Hall also testified that she contacted the Stark County Sheriff’s Department about the murders after speaking to Wolcott.  (T.p. 936)  


It is not plausible that Hall told law enforcement in 1990 that Wolcott confessed to her about a murder, but they failed to write it down.  Had counsel cross-examined her on this point, it would have cast significant doubt on her 1992 statement and her trial testimony that Wolcott told her about a murder.  This would have been compelling impeachment evidence, yet trial counsel did nothing with it.  

3.2
Joseph Dalesandro

Dalesandro provided evidence on which to convict Noling of the O.R.C. § 2929.04(A)(3)
 specification.  He testified at trial that Noling said in the car that he killed the Hartigs because he did not want witnesses.  (T.p. 1054)  But, Dalesandro did not initially provide this information.  In fact, this point is not mentioned in a July 2, 1992 handwritten statement (Case no. 95-CR-220, T.d. 258, 261-64, Ex. LL), a July 29, 1992 statement (Id. at Ex. MM), a February 24, 1993 investigative report (Id. at Ex. NN), or a March 2, 1993 investigative report (Id. at Ex. OO)  


Trial counsel should have cross-examined Dalesandro on this point.  

3.3
Butch Wolcott

Wolcott’s statements regarding the crime scene changed.  In 1992, he told investigators that the Hartigs were tied up in the kitchen.  (Id. at Ex. PP, p. 83)  This not at all consistent with the crime scene.  Not only were the Hartigs not tied, but there was no sign of a struggle.  (Id. at Ex. CC, p. 3, Ex. EE, p. 3) (see attached Ex. F)  This point was omitted from his trial testimony.  

At trial, Wolcott testified that he heard shots, a lady scream, and more shots.  (T.p. 848)  He had never mentioned this before in any prior statement.  

Like Dalesandro, Wolcott’s trial testimony also provided evidence of the O.R.C. § 2929.04(A)(3) specification.  He testified that Noling said the lady had to be killed because she saw them and could tell the police.  (T.p. 851)  Yet, he had never mentioned this in any prior statement.  

Competent counsel would have cross-examined Wolcott on these important inconsistencies.  Given that Wolcott was the first to implicate Noling in the murders, this is of particular importance.  He was the State’s star witness.  Any information exposing a lack of credibility in his testimony should have been brought to the jury’s attention.  

3.4
Gary St. Clair

St. Clair’s testimony changed between his grand jury testimony in March of 1993 and a statement recounted in an investigative report dated April 6, 1993.  While testifying at grand jury, he stated that he did not know the name of the street at the time of the offense.  (T.p. 508)  When Craig interviewed him in April of 1993, St. Clair told them that they had traveled east on Moff Road to get to the Hartigs’ home.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. RR)  At grand jury he testified that he ran out the front door when he heard the first shot (T.p. 511); then, that he saw two victims on the floor (T.p. 518); then, that he thinks he went into the kitchen (T.p. 520); then, that he thought Mrs. Hartig was shot first (Id.); then, that he though Mr. Hartig was shot first (T.p. 521); and then that he saw Noling shoot them on the floor (T.p. 523)  An investigative report written less than a month later indicates that St. Clair saw Noling shoot the victims while on the floor.  (Case no. 95-CR-220, T.d. 258, 261-64, Ex. RR)  

Once again, competent counsel would have cross-examined on these inconsistencies.  

3.5
Conclusion

Trial counsel told the jury that the State’s witnesses were not credible.  In opening statement they said, “Now the reasons we’re here in this case is because we’re submitting to you that many of the prosecution’s witnesses don’t have any credibility at all.”  (T.p. 643-44)  It was also the central theme of their closing argument.  (See T.p. 1467 et seq)  They told the jury the witnesses were not credible, but gave the jury virtually no reason doubt their credibility.  They had the means to do so at their disposal, but inexplicably failed to use it.  


The State’s case was built on the testimony of Noling’s co-defendants.  There was very little other evidence against Noling.  Noling’s trial attorneys should have attacked their credibility vigilantly.  Noling’s trial attorneys failed in their duty to effectively represent him.  

4.
Conclusion

Had the evidence in counsel’s possession been presented to Noling’s jury, it would have created reasonable doubt.  Even if it did not result in an acquittal, this evidence would also have been relevant to the penalty phase because the nature and circumstances of the offense are relevant to the jury’s sentencing determination.  See O.R.C. §2929.04(B).  The evidence discussed above is compelling information regarding the nature and circumstances of the offense.  At the penalty phase, the evidence of fabrication, alternative suspects, and significant witness inconsistencies would have led to the jury’s imposition of a sentence less than death.  


Noling’s trial counsel rendered deficient performance, and as a result of counsel’s ineffectiveness, Noling was prejudiced.  

A certificate of appealability should be granted to address…


Chief Justice Rehnquist, in Herrera v. Collins, 506 U.S. 390 (1993), wrote that actual innocence was a gateway for a habeas petitioner to pursue unexhausted claims, not a freestanding constitutional violation.  Id. at 405.  Closer review of the Herrera decision, however, demonstrates that a majority of the Court did not endorse the Chief Justice’s conclusion.  Rather, six Supreme Court Justices found that the execution of an innocent person violates the constitution.  Id. at 419 (O’Connor, J., joined by Kennedy, J., concurring) (“executing the innocent is inconsistent with the Constitution”);  Id. (O’Connor, J., joined by Kennedy, J.,  concurring) (“the execution of a legally and factually innocent person would be a constitutionally intolerable event.”); Id. at 429 (White, J., concurring) (“I assume that a persuasive showing of ‘actual innocence’ made after trial, even though made after the expiration of the time provided by law for the presentation of newly discovered evidence, would render unconstitutional the execution of petitioner in this case.”); Id. at 430 (Blackmun, J., joined by JJ. Stevens and Souter, dissenting) (“Nothing could be more contrary to contemporary standards of decency … than to execute a person who is actually innocent.”)  


Two years later, in Schlup v. Delo, 513 U.S. 98 (1995), the Court again recognized the possibility of a substantive claim of actual innocence.  Id. at 316. (“Our rather full statement of facts illustrates the foregoing distinction between a substantive Herrera claim and Schlup’s procedural claim.”)  


Additionally, several federal circuit courts, including this Circuit, have recognized that a freestanding actual innocence claim is cognizable.  See House v. Bell, 311 F.3d 767, 768 (6th Cir. 2002);  Wilson v. Greene, 155 F.3d 396, 404 (4th Cir. 1998) (“Claims of actual innocence, whether presented as freestanding ones … or merely as gateways to excuse a procedural default … should not be granted casually.”); Milone v. Camp, 22 F.3d 693, 699-700 (7th Cir. 1994) (internal citations omitted) (“The Supreme Court appears to be willing to hold that it is unconstitutional to execute a ‘legally and factually innocent person,’ … while at the same time suggesting that the petitioner’s evidentiary burden in such a case would necessarily be extraordinarily high.”); Cornell v. Nix, 119 F.3d 1329, 1333 (8th Cir. 1997) (“This remaining claim is a Herrera-type free standing claim of innocence, unconnected to any other constitutional violation. Whether Cornell’s procedural default would be excused under Schlup is irrelevant because his substantive Herrera claim requires a stronger showing of innocence than Schlup demands.”); Carriger v. Stewart, 132 F.3d 463, 476 (9th Cir. 1997) (internal citations omitted) (“This is a “freestanding” actual innocence claim like that discussed in Herrera v. Collins … where a majority of the Supreme Court assumed, without deciding, that execution of an innocent person would violate the Constitution. A different majority of the Justices would have explicitly so held.”);  Lopez v. Mondragon, 28 F.3d 113 (10th Cir. 1994) (reversing the district court because it “should have considered petitioner’s claim of actual innocence in light of the state court record as a whole”); Jackson v. Calderon, 211 F.3d 1148, 1165 (9th Cir. 2000) (“a majority of the Justices in Herrera would have supported a claim of free-standing actual innocence”); Felker v. Turpin, 83 F.3d 1303, 1312 (11th Cir. 1996)  (“making that same assumption [that a truly persuasive demonstration of actual innocence would render any such execution unconstitutional and that federal habeas relief would be warranted if no state avenue were open to process the claim], Felker is not entitled to habeas relief for two reasons.”)  


The Warden argues that Noling fails to state an “actionable constitutional deprivation.”  (ROW at p. 41).  As the previous authority demonstrates, the Warden is wrong.  Noling’s actual innocence claim is cognizable in federal court on habeas.


The Supreme Court did not delineate a standard of review for free-standing claims of actual innocence in Herrera; as the dissent notes in House, 386 F.3d at 688 (Merritt, J., dissenting).   Judge Merritt urges the adoption of the standard enunciated in Justice White’s concurring opinion in Herrera, which would require a petitioner “at the very least ... to show that based on proffered newly discovered evidence and the entire record before the jury that convicted him, no rational trier of fact could [find] proof of guilt beyond a reasonable doubt.”  Id. (Merritt, J., dissenting) (internal quotations omitted) (citing Herrera, 506 U.S. at 429) (White, J., concurring).  

4.2
No default – actual innocence claim not cognizable on direct appeal.


The Warden faults Noling for not raising a claim of actual innocence on direct appeal because the information relating to a lack of physical evidence was record-based.  (See ROW at p. 39). However, Noling could not assert an actual innocence claim on direct appeal of his convictions and sentence.  Such a claim necessarily requires the presentation of newly discovered evidence.  See Cervini, 379 F.3d at 992 (citing Schlup, 513 U.S. at 331); House, 386 F.3d at 688  (Merritt, J., dissenting) (citing Herrera, 506 U.S. at 429) (White, J., concurring).  The Ohio Supreme Court strictly prohibits the addition of material to the record on direct appeal.  State v. Ishmail, 377 N.E.2d 500, 502 (Ohio 1978) (finding reversible error where court added material to appellate record and then rendered its decision based on the additional material).  Noling could not raise an actual innocence claim on direct review.


Moreover, Noling did bring the lack of physical evidence to the Ohio Supreme Court’s attention on direct appeal, asserting that his convictions were against the manifest weight of the evidence.  (See ROW Apx. Vol. 6, pp. 93-106).   Because the lack of physical evidence inculpating Noling was brought to the Ohio Supreme Court’s attention during direct appeal, via the only available mechanism, it is not procedurally defaulted.

4.3
No default – no adequate and independent state ground.


Should this Court find Noling’s claims relating to a lack of physical evidence to be procedurally defaulted, this Court should not rely on that default because the Court of Appeals decision does not rest on an independent and adequate state ground under the third Maupin v. Smith, 785 F.2d 135 (6th Cir. 1986), factor.  Ohio’s application of the waiver doctrine is not “firmly established and regularly followed state practice.”  Ford v. Georgia, 498 U.S. 411, 423-424 (1991) (quoting James v. Kentucky, 466 U.S. 341 (1984); Warner v. United States, 975 F.2d 1207, 1213 (6th Cir. 1992)).  The Ohio courts’ enforcement of its procedural rules has been sporadic.  The Ohio Supreme Court has often overlooked what it calls “waiver” in capital cases.  And, that court has overlooked “waiver” caused either by a defendant’s failure to object at trial or by his failure to raise an issue in the court of appeals.  


For example, in State v. Zuern, 512 N.E.2d 585 (Ohio 1987), the state asserted that a procedural rule barred review of nine constitutional challenges to Ohio’s capital sentencing scheme.  The Ohio Supreme Court forgave the default “because of the nature of the case, and the exacting review necessary where the death penalty is involved[.]”  Id. at 592.  


Similarly, in State v. Buell, 489 N.E.2d 795 (Ohio 1986), the Ohio Supreme Court sua sponte addressed an issue neither raised nor briefed by the parties.  Id. at 811. (“having addressed those constitutional issues raised by the appellant, sua sponte we examine the constitutionality of the imposition of the death penalty in this case in light of the Supreme Court’s recent decision in Caldwell v. Mississippi, [472 U.S. 320], 86 L.Ed. 2d 231 (1985)”).  Again, in State v. Huertas, 553 N.E.2d 1058 (Ohio 1990), the Ohio Supreme Court reversed the death sentence on an issue raised for the first time on appeal in that court.


In several other cases, the Ohio Supreme Court has addressed the merits of various issues, some raised sua sponte, and despite “waiver.”  See e.g. State v. Rogers, 512 N.E.2d 581, 584 (Ohio 1987) (court reconsidered and decided an issue concerning Wainwright v. Greenfield, 474 U.S. 284 (1986), which it had earlier held to be waived); State v. Post, 513 N.E.2d 754, 758-59 (Ohio 1987) (court considered victim impact issue raised for the first time on appeal);  State v. Williams, 528 N.E.2d 910, 916, 922-24 (Ohio 1988) (court considered issues not raised below including jury instruction on claim of sympathy, failure to instruct that life verdict need not be unanimous, failure to request special verdict on intent to kill);  State v. Barnes, 495 N.E.2d 922, 925 (Ohio 1986) (court addressed an issue not previously raised, concerning duplicative aggravating circumstance); State v. Hamblin, 524 N.E.2d 476, 479 (Ohio 1988) (court considered additional grounds of ineffectiveness of counsel not raised below);  State v. Holloway, 527 N.E.2d 831, 837 (Ohio 1988) (court addressed challenges not raised before to trial counsel’s effectiveness and to constitutionality of Ohio’s statute);  State v. DePew, 528 N.E.2d 542, 554 (Ohio 1988) (court sua sponte examined propriety of prosecutor’s comments on defendant’s unsworn statement);  State v. Esparza, 529 N.E.2d 192, 197 (Ohio 1988) (court considered for first time on appeal defense challenges to jury venire); State v. Benner, 533 N.E.2d 701, 716 (Ohio 1988) (the court addressed six issues not raised by counsel in court of appeals);  State v. Broom, 533 N.E.2d 682, 699 (Ohio 1988) (court reached merits of eight issues not raised in court below);  State v. Lawrence, 541 N.E.2d 451, 456 (Ohio 1989) (court considered jury instruction claim and trial court’s opinion error raised for first time);  State v. Coleman (II), 544 N.E.2d 622, 627 (1989) (court addressed merits of jury instruction errors not raised below);  State v. Dixon, 805 N.E.2d 1042, 1058 (Ohio 2004) (court addressed merits jury instruction error not objected to or raised in briefs); State v. Yarbrough, 817 N.E.2d 845, 855-56 (Ohio 2004) (court addressed merits of jurisdictional issue not raised at trial or on appeal);  State v. Scott, 800 N.E.2d 1133, 1144 (court addresses merits of three issues not raised in appellate briefs) (Ohio 2004);  State v. Sapp, 822 N.E.2d 1239, 1252 (Ohio 2004) (court addressed merits of issue where state failed to argue waiver).  Because this procedural rule is “not strictly or regularly followed” is not adequate to bar federal review.  


This authority demonstrates that the Ohio Supreme Court has not regularly enforced its procedural rules in capital cases.  The Supreme Court has made clear that state procedural rules must be regularly and evenhandedly enforced before they may be honored in habeas cases.  Ford, 498 U.S. at 424; James, 466 U.S. at 348; Hathorn v. Lovorn, 457 U.S. 255, 263 (1982).  But the Ohio Supreme Court has sporadically enforced its procedural rules.  Thus, the third part of the Maupin test is not satisfied.  See 785 F.2d at 138 (state procedural bar must be adequate to preclude review.)  There is no procedural bar because of the Ohio Supreme Court’s sporadic enforcement of its procedural rules. This Court must consider the merits of this claim.

4.4
Cause and prejudice – ineffective assistance of appellate counsel.


If this Court finds Noling’s claim defaulted, he can establish cause and prejudice to excuse any default through ineffective assistance of appellate counsel.  Noling had a right to the effective assistance of counsel at trial and on his direct appeal of right.  Strickland v. Washington, 466 U.S. 668 (1986); Evitts v. Lucey, 469 U.S. 387 (1985); Mapes v. Tate, 388 F.3d 187, 191 (6th Cir. 2004).  In Mapes, the Sixth Circuit delineated a non-exhaustive list of eleven factors to consider when assessing appellate counsels’ performance.  The weight of those factors favors Noling in this instance.  


First, the manifest weight issue was “significant and obvious.”  Mapes, 388 F.3d at 191.  The absence of physical evidence was apparent from the face of the record.  This issue was stronger than several issues presented by appellate counsel, including for example — attacks on Ohio’s system of proportionality review (Apx. Vol. 5, p. 292), challenge to an acquittal first instruction not factually supported by the record (Apx. Vol. 5, p. 294), failure to define mitigation (Apx. Vol. 5, p. 295), faulty reasonable doubt instruction (Apx. Vol. 5, p. 296), use of the term “recommendation” when referencing the jury’s sentencing verdict (Apx. Vol. 5, p. 296), constitutional challenge to Ohio’s death penalty statutes (Apx. Vol. 5, pp. 300-03), and the trial court’s overruling counsels’ request for twelve peremptories.  (Apx. Vol. 5, pp. 301-10).  See id.  Several of these issues were raised in the face of “established law to the contrary” and some were waived by trial counsels’ failure to object.  (Id.)  Further, this issue was not dealt with elsewhere in Noling’s appeal.  A decision to omit an attack on the record, given the sparseness of physical evidence, was “unreasonable,” a decision that would only be made by incompetent counsel.  Id.


Appellate counsel had an obligation to allege error in weight of the evidence.  See id.    Thus, counsel violated their duty to Noling.   Moreover, counsels’ failure prejudiced Noling.  Counsels’ failure to raise the weight of the evidence rendered it procedurally defaulted in the Ohio Supreme Court.  Proper presentation of that issue in the Court of Appeals and the Ohio Supreme Court would have led to reversible error necessitating a new trial for Noling.  

The ineffective assistance of appellate counsel establishes cause and prejudice to excuse any procedural default.  

4.5
Cause and prejudice – actual innocence.


Noling’s actual innocence of the Hartig murders will excuse any procedural default.  See Murray v. Carrier, 477 U.S. 478, 496 (1986).  Procedural default cannot bar the presentation of constitutional claims when those claims are coupled with a legitimate claim of actual innocence.  Schlup, 513 U.S. 298.  Under Schlup, a petitioner must demonstrate that it is more likely than not that a reasonable juror, given all the evidence presented to the habeas court, would not have found the petitioner guilty beyond a reasonable doubt.  Id. at 329.    When a petitioner makes this showing, the accompanying constitutional claims may be reviewed by the federal courts.  Id. at 316.  (“Schlup, in contrast, accompanies his claim of innocence with an assertion of constitutional error at trial.”)  


It would be nonsensical to find that Herrera and Schlup permit actual innocence to serve as a gateway for a constitutional violation, while an actual innocence claim can be procedurally defaulted.  The nature of Noling’s claim cures any issue of procedural default.

5.
AEDPA review.


Nowhere in her brief does the Warden address the AEDPA standard of review as applied to Noling’s actual innocence claim.  (See ROW at pp. 39-52).  The Warden does not address this issue because the Ohio courts failed to consider, or apply, clearly established Federal law to Noling’s claim. 28 U.S.C. § 2254(d)(1).  (See ROW Apx. Vol. 9, pp. 365-88).  The actions of the Ohio court were not merely contrary to, or an unreasonable application of, clearly established Federal law.  See 28 U.S.C. § 2254(d)(1).


The Court entirely failed to apply Federal law.   Nowhere in its opinion does the court of appeals cite to Herrera or Schlup.  The Ohio court of appeals decision is due no deference by this Court.


The conclusions the court drew, even while failing to apply Federal law, do not withstand scrutiny.  First, the court found that Noling’s claims relating to the physical evidence were barred by res judicata.  This finding is contrary to, or an unreasonable application of clearly established Federal law.  See 28 U.S.C. 2254(d)(1).  “Schlup instructs that a district court ‘must assess the probative force of the newly presented evidence in connection with the evidence of guilt adduced at trial.’” Cervini, 379 F.3d at 992 (10th Cir. 2004) (citing Schlup, 513 U.S. at 331).  A freestanding claim of actual innocence similarly requires consideration of both new evidence and the trial record.  See  House, 386 F.3d at 688 (Merritt, J., dissenting) (citing Herrera, 506 U.S. at 429) (White, J., concurring) (“at the very least ... to show that based on proffered newly discovered evidence and the entire record before the jury that convicted him, ‘no rational trier of fact could [find] proof of guilt beyond a reasonable doubt.’”).    Under Schlup, the trial court and the court of appeals were required to consider the record evidence when assessing Noling’s actual innocence claim.  Its consideration was not barred by res judicata.

Second, the court’s findings represent an unreasonable determination of the facts in light of the record before it.  See 28 U.S.C. § 2254(d)(2).   The Court of Appeals found that the trial court properly assigned “little or no credibility” to the affidavits of Wolcott, Dalesandro, and St. Clair because those affidavits were recantations and/or because the affidavits contained hearsay.  (ROW Apx. Vol. 9, p. 378).  The trial court, however, was in no position to judge the credibility of Wolcott, Dalesandro, or St. Clair.  


The trial judge presiding over Noling’s postconviction did not preside over Noling’s trial.  He never heard any of these witnesses testify, either at trial or during an evidentiary hearing on postconviction review.  Unlike the court in Cofield v. Smith, 107 Fed. Appx. 794 (9th Cir. 2004), the trial judge did not preside over any hearing relating to these witnesses.  Id. at 796.  At no point was the trial court able to evaluate the witnesses demeanor.  Id. See also United States v. Killingsworth, 413 F.3d 760 (8th Cir. 2005) (finding no clear error where, “before concluding that Mr. Williams’s recantation was not worthy of belief, had witnessed him testify at both his change-of-plea hearing and Mr. Killingsworth’s evidentiary hearing.”);  United States v. Price, 2000 U.S. App. LEXIS 34040 (6th Cir. Dec. 28, 2000) (citation omitted)  (“Because the district court had the ‘opportunity to observe [Mitchell’s] demeanor and assess [her] credibility’ during the revocation hearing, we defer to the district court's decision to accept Mitchell's plausible, first account of events as true.” ); Mendiola v. Schomig, 224 F.3d 589, 593 (7th Cir. 2000) (citation omitted) (“The trial judge heard Balderrama’s testimony at trial, which supplied ample basis for the judge to disbelieve a later inconsistent story.”)  


From a cold record, the trial court could not determine Wolcott, Dalesandro, or St. Clair’s credibility at the time of trial. Moreover, from the cold paper affidavits, the court could not determine that these witnesses lacked credibility.  The trial court’s finding, that witnesses he had never seen nor heard from, lacked credibility was an unreasonable factfinding.  28 U.S.C. § 2254(d)(2).

6.  Conclusion.



Tyrone Noling is actually innocent of the Hartig  murders.  His co-defendants’ recantations, the lack of physical evidence pointing to Noling, the physical evidence pointing to a perpetrator whom the Hartigs knew, as well as Noling’s inept criminal endeavors, only hours before these murders, demonstrate his innocence.  Even the inconsistencies among and between the State’s witnesses support Noling’s assertion.  


Habeas relief is warranted on the grounds of Noling’s actual innocence.  This Court should grant the writ and order Noling immediately released from custody.  Alternatively, this Court should grant the writ conditioned upon Ohio granting Noling a new trial.  See House, 386 F.3d at 710 (Gilman, J., dissenting).


A reasonable jurist could find the district court’s assessment of Noling’s constitutional claim debatable or wrong.  Slack, 529 U.S. at 485. Therefore, Noling requests that this Court review his entire claim to determine whether ____________ deprived him of his _________________ rights guaranteed by the United States Constitution.

Conclusion

Noling has shown that reasonable jurists could debate whether the claims set forth should have been resolved in a different manner.  Therefore, Noling meets the Slack / § 2253 (c) standard for a COA. Noling respectfully requests that the Court issue a COA on the issues set out in this Application.  
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� Beck v. Alabama, 447 U.S. 625, 637 (1980).  See also Ried v. Covert, 354 U.S. 1, 45-46 (1957) (advising to bear in mind that “death is different,” that “[t]he taking of human life is different,” and that “[I]t is in capital cases especially that the balance of conflicting interests must be weighed most heavily in favor of the procedural safeguards of the Bill of Rights.”); Andres v. United States, 333 U.S. 740, 753 (1948) (“[i]n death cases, doubts… should be resolved in favor of the accused.”); California v. Ramos, 463 U.S. 992, 998-99 (1983) (“the court … has recognized that the qualitative difference of death from all other punishments requires a correspondingly greater degree of scrutiny of the capital sentencing determinations.”)


� Dr. Cannone’s statement is discussed here for context.  It is not new evidence. 


� This statement is discussed here for context.  It is not new evidence.  


� During his grand jury testimony, Garcia indicated that Ron Craig threatened to frame him if he did not cooperate in the Hartig case (“Yea, I got nervous, not only that but I would rather speak to you than speak to Craig because I mean so far, he scares everybody by, I’m trying to help him find a weapon and he scared me and I tell him I’m trying my best and he pulled over with all these dope dealers one day trying to get me and he said if I have to I’ll put it where a snitch in your house (the tape is hard to understand at this point) and I got kids and he scared me right there more than anything else.”)  Garcia’s Grand Jury testimony was Brady material; it is not itself part of Noling’s ineffective assistance of counsel claim.  It is discussed in Noling’s Third Ground for Relief.  


� O.R.C. §2929.04(A)(3) provides that the death penalty may be imposed when “[t]he offense was committed for the purpose of escaping detection, apprehension, trial, or punishment for another offense committed by the offender.”
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